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CASIS IN CHANCERY. 


THE SITTINGS AFTER TRINITY TERM, 
46 GEO. III. 1806. 


MURRAY against LORD ELIBANK. 

IN this cause, the demurrer of the defendant, Montolim.^ 


Rolls. 

S3. 

of 

having been overruled,(a) answers were put in ; and the 

cause came on to be heard. of the pro* 

petty of weir 
, mother, im- 

Mr. Alexander and Mr. Cooke^ for the plaintiff, relied 

upon the opinion expressed by the Lord Chancellor(J>) upon setUementon 
, . her and lier 

the demurrer. children,not* 

'withstaad- 

. ing; her death 

Mr. Richards and Mr. W. Agar, for the defendant befoi*ethera* 

ort: no ae£ 


Montolieu, 


pof 

bei 


done 


Iby ner to 

This IS a very important tmd a new question, which qoity. 


the Lord Chancellor did not profess to decide upon the de- 
mt^er. The opinions that have been expressed, shew the 
r.otiofi that has prevailed as to the practice ; but there is no 2^1^^*** 
decision upon it. The order by Lord Alvardeij would not 
have been made, if the *Court had been aware that the ere- * % 
ditors were not parties; the |^sband and wife having as*> 
signed the fund to secure a debt, and it was delivered out <^) As te 
of Court upon the statem^^ht that it was very smidl: die lit***!,^*®!.* 


upon tne statemwUt ttiat it was very smau; uie ^ 
u-editors not being 3!fties, and no content. The cases of 
^Martin v. Mitchell. iii*d ^owe v. were also upon * 

Vol. M. 1 





1806. 


Mmray ’ 

Ld. sJibank. 


(A) See Oi- 
xoell V. P> 0 - 
bert, antCf^ol. 
fi.pSaO Free¬ 
man V. Pars¬ 
ley, ante,\o]. 
3 p421 Mit- 

Jotd V. Mit- 
ford, ante, 
vol.9 p. 87. 


CASES IN' CHANCERY. 

petition ; and no contest. Jt is tarne, this i|i4he 

creature of this Court: it has been held, both here «n4 
Lord Eldon^ that it has no analog)' to a 6n«} and it dka," 
not arise, if the husband gets the property, if it is ftodinter- 
cepted in the way : but, if the order of the Courtis iKf ..a- 
sary, either upon the bill of the wife, which must nf w be 
I admitted,or of the husband, the Court will make him do 
what is just: otherwise there is no jurisdiction against him, 
and he cannot be held guilty of a contempt. He mdy run 
his life against her’s. The Court goes no farther than re¬ 
fusing to assist him, unless he will make a provision. The 
Court does not act upon the interest of the wife, for if so 
they would give it to her. The Court has no dominion 
upon the subjec', but exercises a sort of arbitrary authori¬ 
ty ; there being no interest in her in point of law. The 
Court cannot compel him to give her an interest, but mere¬ 
ly refuses to interfere in his favour, except upon certain 
terms. 'Fhcre is no doubt that after a reference directed, 
as to a provision for the wife and children, she may come 
the next day and by her own act of consent defeat that pro¬ 
vision for her children, though without her consent the 
Court would not give the fund to her husband; but there 
is no jurisdiction to prevent her giving it to him. Mr. 
Justice BttUcr attempted it, and refused to take the con¬ 
sent ; but *Lord Thurhw held, that he could not refuse it; 
and with great reluctance gave the money to the husband. 
The power which the wife has in that way to defeat the re¬ 
ference in favour of the chi^ren, shews clearly that the 
reference is directed upon her account, not their’s. 


ante, vol- 2. 
p.t92. 


In the case of Alexander v. M^Cullochia) it was never 
thought possible to give the property to the wife : but each 
came, from time to time^o get a little; and Lord Thurhw 
fed the husband occasional^ in order to induce him to 
make a proposal. But she niiVht have come to give it away 
to him: and in fact they did agree ; as they did also 

(jfr) voh in Macaulay v. Pbtllips,{b') The p^Mection subsists otiiy 
ays long as the WhettshcHs gone, die equity, 


4. p. |5t 




CHANCERY, 

to ller, and to |i«r only, must be gcme idi- i«q$. 
ioierest can the cbildifeo have against their fa- 
I they purchasers as against him ? He is jft pur- 
cbasger ofitts wife’s in action by the act of marriage, ^J^**®** 
^^iil|^q||»leted by the admhiistration. What right have the 
children as against their fa^eir to insist upon a part of the 
lartune ? 


In ^rmen v. Tapley^c) the Lord Chancellor held this Cc)Ami. 509. 
eftwty personal to the wife} reversing a decree at the Rolls 
Jn hivour of the children* Bond v. Simmons(d') also is an (d)SAtk^ 20. 
audiority dmt the wife sui^iving is entitled to the whole; 
and the consequence is, that by her death the equity is 
gone, and the children esmnot hie a bill to bnng the money 
into Court. These authorities outweigh the loose dicta 
Upon the petition, *and without contest, in favour of this 4 

bill ; and it stands upon no foundation of principle* 


Mr. Alexander^ in reply. 

The opinion of Lord Eldon is expressed iu favour of 
this bill. It is supposed, the plaintiffs must contend, that 
this equity would bind the wife herself, if she chose to re¬ 
linquish it. But, admitting that, notwithstanding an order 
for a settlement, if the husband dies, the wife surviving is 
not bound to make a settlement, can it be said, therefore, 
the husband is not bound ? There is no doubt the equity i«. 
that of the wife ; and she may, in any stage, come into 

S urt and relmquish the equity both for herself and her 
Idren. 

The Master of the Rolls, 

Down to what time ? 

Reply. 

To the time at w^.ich the settlement^ actually made. 
is an equity in opposition to the husb^n/l’s legal right; upon 



, 1806 . 
W*v-w 
Murray 
V. 

Ld. Ell bank. 


•5 


(a) Ante, vol. 
■S.737. 



wliich it is imposed as a burdten in i 

those in whose farour she £rtay dibk it to 
which she may at any period abandon, 
inconsistent in her right i^thn|nlsh th cib vsmtaiy'v 
has on behalf of herself and her'fihiidiw;- Bui 
death, the Court will suppose, she died with the inteilkm 
to insist ujK)Ti it for her children ; in whose behalf itishali 
subsist after her death, unless expressly waived duriugl^ 
life. After the order made upon her application, and'hot 
waived, which by the event of her death is now become 
impossible, the right of the children is vested: the effeclk 
of the order being a specific lien upon the particular fond, 
in respect of which the husband makes the application, 
♦notwithstanding the general terms of the order. 


The PIASTER of the Rolls. 


This case arises out of the case of LcuJy EUbank v. Mon-^ 
tolieii by the result of which the right of Lady Elibank 
to maintain a suit for a settlement against her husband and 
the administrator was established ; and it was determined, 
that the claim, which the administrator had as a creditor 
of her husband, did not stand in the way of her right. The 
question now, Lady Elibank having died before any thing 
was done under the decree, by which the master was di¬ 
rected to approve a settlement upon her and the children, 
is, whether the children have a right to the benefit of that 
decree. 

It is contended on the part of the defendant MontcMuU^ 
that the right to demand a settlement is a personal equity," 
attaching to a married woman, and in no sense the right of 
the children; for, if it were, the mother could not relin¬ 
quish it; as it is admitted sIk may ; that, though the chil¬ 
dren may derive a consequemial benefit from having the 
settlement, made ?;pon their mdftww^ extended to them, yet 
when her right is of the queslioh^as it is in this hi- 








must* likewise be an end of 
thef other sicle it was contended^ that when 
was b^ the deeree directed to be made upon 
the nii%M|^er and the cluljlrefif the right of the children is so 
dial thw Conrt will recognize and .carry it into 
notwithstanding her death: provided no act was 
dbane by her, to waive the benefit of it. It sefcms to be as- 
ffimsed in the argument, both here and ^before hord Mldofiy 
that it was competent to the mother to waive the settle¬ 
ment at any time, before it was actually completed : that 
. is, even after a proposal given in by the husband. Lord 
Harduncke however determined the contrary \{a) stating 
that though the wife might give up her interest in the 
money, if she pleased, yet nobody could tonsent for the 
children, which may be. That does not directly apply to 
this case ; as, 1 believe, no proposal was laid before the 
master in this case. 


!«#/ ■ , 
MmVAy 

V. 

I>d. EUbaAk. 


As to the 
ri|rht of « 
married wo¬ 
man, afters 
proposal by 
her husband 
for a settle¬ 
ment of her 
property, to 
waive it, so 
as to bind 
the ihtemst* 
of the chd- 
dren, ^j.ere. 

^ 6 
(a) Anant,‘ 2 

r«. firi. 


With regard to this equitable right, which a married >n,e equita- 

woman has in this Court to a provision out of her own for- “S'*!* 

‘ , , ... married wo- 

tune, before her husband reduces it into possession, it man stands 
stands upon the peculiar doctrine of this Court. It is vain cuUar * doc-* 
to attempt by general reasoning to ascertain the extent of tdoe of the 
that doctrine. We must look to the practice of the Court when mo- 


itself. It is sufficient to say, the habit of the Court has 
always been o£ itself, and without any application previous¬ 
ly made by the married woman, to direct an inquiry, when 
money has been carried over to her account, whether any 

r lement has been made; for the money is carrie4 over 
ject to that Inquiry ; and the constant habit has been to 
direct a settlement, not upon the wife only, but upon the 
children also. I am not aware, that she has in any case 
been permitted to say, she clains a settlement for herself, 
but not for her children. She has the option not to have 
any settlement made : but, if a settlement is to be made, it 


ney is Ct-ir- 
ried over to 
her account, 
the habit of 
the Court is 
without any 
previous ap¬ 
plication by 
her to direct 
«n Inquiry, 
wlieither any 
settlement 
has been 
made ; and 
the constant 
habit has 
been to di¬ 
rect a settle- 


' » ment, nqjt 

-•tpon her only, but upor the children also : hjr option to waive a .scUlemcnt net 
enahlihg' her to ItaAc it confinetl to herself, eypludin^ her cliildren. 




i8or. 

Murray 

V. 

JA. EKb&ftk. 


* 7 


Whether 
eliitdren 
have a sub¬ 
stantive in- 
clependent 
riglit to claim 
a settlement 
of the 
property «f 
th^ moth¬ 
er after her 
death, if not 
directed du¬ 
ring her life, 

(a) 3 AtK 
1595. See p. 
717. 

2 Ati. 

180. 


(c)Ami.m. 


* 8 

(a) 1 jDici. 

591. 
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is altvays directed for the benefit of Wife 
dren. Wheo she comes to give up her light t©iiefe ’| 
band, she is examined, *wfaether she Wishes fdr nWy »ei^ji«i* 
ment. If she does not desire »niy sefdemen^ dllW liie 
money is paid to her husband. If she desires a 
the setUement is upon her and the children. | 


The question has been made, whether the children har« 
any substantive and independent right to claim a settlement 
after the death of their mother, if a settlement was not di¬ 
rected during her life. In the case of Hearle v. Green- 
bank^(a) Lord Hardwicke appears to state that as a doubt¬ 
ful point \ and that be conceived there was no case de¬ 
termining that the children have such right. His Lord- 
ship seems not to have recollected the case, that was before 
him, Grosvenor v. Lane,(J}) in which he took notice of such 
a decree; though the question before him was not upon 
the point. That was the case of the second husband, en¬ 
deavouring to reduce his wife’s fortune into posseajjion j 
and the Court directed a settlement upon the child : the 
immediate point in the cause, before Lord Jiardxvicki\ 
turning upon the right of the child absolutely to the whole 
legacy, in consequence of an appropriation of it by the 
second husband. 


In a subsequent case, Scriveu v. TaplryJ^) Sir T/wmat, 
Clarkcy as a matter of course, taking it as the ordinary 
equity, directed a proposal by tlic representative for a set¬ 
tlement upon the child, the wife being dead. I'hat part 
of the decree, it is true, was revensed by Lord Northin^g 
ton ; but the opinion, that children have that equity in their 
own right, and independent of any claim through the 
mother, prevailed so niu&b, that notwithstanding that re¬ 
versal, in a year and a half afterward.s Sir * Thomas Sewell^, 
in Cockcl v. Phips,{a) made j^eciscly the same decree. 
Every one knows,f^ow intimately'fi.jr Thomas Sewell was 
HEcquainted with th^practice of the CoiiVt. 
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^ deal ©f authority 19 opposition 

to ^^^.d^cisioo Lord Northin^tm in Scrivm ,v. Tap- 
ireighiiig strorigly in favour of the right of the 
claiming under a decree in favour of their mo> 
i for, if their right to come with an original demand 
foi^ a settlement upon them* their mother having died 
without demanding any settlement, is established, a fort^^ 
on« if she has claimed, and the Court has directed a settle¬ 
ment, the children must be entitled. As to that there are 
very few cases, but all are one way. The doctrine as far 
as there is any memorial of it is uniform ; and it is upon 
the uniform, habitual doctrine of the Court, chat you are 
least likely to find cases ; and in the cases that have oc¬ 
curred, the Court lias interposed, not uporr any controver¬ 
sy between the parties, but upon its own doctrine. In 
Martin v. Mitchell,{c) the husband claimed the fund ; and 
the Court would not permit him to take it; but directed 
the former order for a settlement upon the wife to be pro¬ 
secuted. In Rowe v. yack&on,{(l^ a similar application 
appears to have produced a similar refusal; and both 
these cases were before Lord Thurlow. No j^round is 
laid, upon which I should be induced to depart from the 
^tablishcd doctrine. We can look no where but to the 
(actice of the Court for the extent of that doctrine ; here 
e find it. There is no instance, in which the husband 
has succeeded in getting money *out of Court without 
naking a provision for the children. 


1 #^' - 
Mum^’ 

V. 


(<;) in 

me former - 
report, ontr. 
vol. 10. p. 84. 

(d) Stated in 
tlie former 
report, ibid. 


,7'hese plaintiffs therefore are clearly entitled upon their 
^iipplemental bill. It is not necessary to determine, whe¬ 
ther they could have got at it by any other mode. 
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yufyh^sL 

Decree un> 
der the sta¬ 
tute 37 ^en. 
VIII for pay¬ 
ment of 
tithes in Zofi- 
tloHy as to 
warehouses, 
erected fay 
the Eaat-In- 
dia Company 
jipon the 
site* ftf old 
buildings, 
an^ occupi¬ 
ed by them, 
at 5it, 9d in 
the pound 
upon the va¬ 
lue to be kt; 
without an 
issue, no spe¬ 
cific, cus¬ 
tomary pay¬ 
ment m lieu 
of tithes be¬ 
ing alleged, 
(a) Stat 37 
Hen. VIII. 
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ANTROBUS against tUZ 
COMPANY. 

THIS biir was filed ixader the decree and act of ]parK8?^ 
inent(d) for the payment of tithes in London^ seekmg pli^- 
ihent at the rate of . 9</. in the ponnd upon the annua! 
value to be let of premises, consisting of extensive ware¬ 
houses, lately erected by the East~India Company^ and 
used by them in the course of their trade. 'Fhese ware¬ 
houses were erected upon the site of small tenements; 
some of which appeared by the answer to have been for¬ 
merly occupied at low rents: as to the others, the ancient 
rents were not known. The answer did not state any spe¬ 
cific, customary payment in lieu of tithes ; but alleged 
generally, that some less sums than after the rate of 2^. 9d. 
in the pound were paid; specifying by a schedule some 
payments ; not however carrying them back to the date of 
the statute. ** 

The defendants insisted, that the payment according to 
the statute, could be only upon such of the old rents, as 
were ascertained ; and that nothing was to be paid in 
respect of those premises, the ancient rents of which were 
not known ; and they contended, that an ^issuc ought to 
be directed ; which was opposed by the plaintiff; insisting 
that no specific, customary payment being s(‘t up, no foun¬ 
dation was laid for an issue. 


( 

Mr. Eic/iatdiy Mr. Leach and Mr. IVithcs-ell^ foi the 
plaintiff. 


These premises not being exempted from tithes by any 
accustomed payment, the rector of this pai isb has the same 
right, as other rectors in the city of LoiuLn have under the 
decree and statute. I To avoid thafright, the defendants 
must shew a certeinf customary payment; oilierwise, th# 



c mAmE%n 



i%fet by coMmon law or statute riot applying, the 
rectrit'>^puld not be to any thing* The fact also, 

ihal t};|ere|s4txdii customary payment, must he put in issue; 
and tlierefore, those who insist upon the particular right 
the general right by law, must state with accuracy 
that parilcutar right j as they could not resist the general 
right by alleging, that there is some modus; ifot stating 
whjri: that modus is* A defendant, by his answer setting 
up a particular modus^ cannot prove another modm^ differ¬ 
ent from that put in issue by the answer; as the plaintiff 
would be deprived of the opportunity of disproving that 
modttSj which is not put in issue* Here is no allegation of 
any certain, accustomed payment, protecting the occupier 
from this payment at the date of the decree hnd statute. 
They allege merely, that at certain particular times there 
^ere particular payments; with a general allegation, that 
sd fae le ss sums than after the rate of 2.?. 9d, in the pound 
were paid; not referring to the particular sums, before 
stated, hs those less sums. The question therefore, whe¬ 
ther an accustomed payment exists, is not raised upf>n this 
record. Though now it is not ^necessary to state a modus 
with the same strictness as formerly, it must be stated with 
convenient certainly. This allegation is too loose, as to 
customary payments; not slating what they were, nor 
^upon what rents to be calculated. Under such' a loose 
assertion of customary payments, they cannot prove cus- 
tomaiy payments. I.ord Eldon's opinion in the case of 
The Wardens and Minor Canojis of St. PuuPs v. Morris(a) 
|vas,* that the issues ought not to have been granted. 
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(a) Ante, 
vol. 9. p. 15S 


The next consideration is, there being no i^nt subsist¬ 
ing, whether the payment is to be calculated upon the old 
rent, or upon the present actual value of the premises to 
be let. If the object of the Legislature was to impose this 
payment only upon persons paying rent! and not upon 
owners occupying themselves, the statufe, as making a 
provUion for the minister, is perfectly ifugatory. What 

» Vol. IS. 2 
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1806 necessity was there for the clause* exempting 

houses of noblemen and halls of companies) uplesa ijiinder 
Atitwibus general enactment, every owner, occupying h/s own' 
TheEMt.In. houses was liable.^ That clause is certainly in volvetl ip con- 
siderable .obscurity. Probably such houses were not 
subject to tithes ; and therefore were not intended to be 
subject tb the payment under the statute. One cOijfWi 
omishus is obvious; that the Legislature did not look to the 
depreciation of monc), when they made the actual rent 
at which the premises, occupied by the owner, were last 
bona fide let, the standard. But both within the letter ?Mad 
the meaning the houses must be the same. Can it be said, 
that those houses being taken down, and much more valu> 
able premises erected on the site, those premises arc the 
same and the former rent is to be the ci itcrion ? Suppose 
12 a garden occupied for proht, and *theiefore chaigcd ur 
der the act, to be built upon ; the rent ol 50/. converted to 
10,000/.: the duty of the clergjman also being considera¬ 
bly increased ; could the proposition, that the occjpicjs of 
those houses were to pay upon the lent of the garden, be 
maintained? To meet such a case, “ rent” must be suppo- 
sed to mean “ valuethe only standaid with leference to 
premises, that have not bet n used lor profit; to which also, 
the words “ without fraud or tovin,” paiticulaily point. 


ia) Cro Ehz h\ Green V, Pipe) {a') tht constiuition put upon the aci 

is, that all houses aie chaigeable, except those, as to which 
there is a particular clause ol exemption j which was con- 

ib) 2 Ciifil sidered neressai y for the purpose ol exemption. In ^hej- 

ExchS^r^* P^i^rccfb) 2a. 9d. in the pound upon the improved 


(c) J Gwi/. was decreed to be due. foai/ v. Wa)'rm,(i'\ Ward v. 
1054. 

id) 2 G^t! Uilder^(d) Grant v.Cunnonfje) impel lectly reported: but 
^the decree was for payment upon the value of the premi- 


(e^ 2 Ciw/, 

(/) 3 Gw./. 

546 

(g) 3 

^ 4 

(A) 

1314 T 


ses, conlessed in the answer. Saycr v. Mumford.^f) 

In WiUiamsoi v. GosUngfg) and Brampton v. Iferpn^Qi) 
the decree was\according to the yearly value of the fiew 
houses, built on the site, of the old houses, with costs. 
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'In rfvery late case, Kynaiton v. The EasUlndm Com- 
pdnyjjt) t)t> a bill by impropriator the defence was, that 
the deffelidints having built the warehouses, and beingihem- 
aelvet tjber ovWiers, thefe was no rent; and *the hiuldiogs 
formlerly on that situation were inhabited b> poisons of a 
lo%!li^estription, paying very small rents. An inquiiy was 
directed as to the annual value; and a decree was made 
lor payment upon that; from which decree, hawever, an 
appeal by the East-India Cofnpany is now depending* 


U 

1806 ' 


AiiUobttS 

V 

7 lie Last.ln* 
duGonipaiiy. 

"I'M" ..I I 

(«) In the 
Coui t of E\- 
cliequcr, 

'1805 

« 13 


Mr. Adam, Mr. Altxandtr, and Mr. Wyatt, for the dc- 
....iemdants. 


The customary payment is stated sufficiently to t nable 
the defendants to go into evidence. It is nof necessary to 
state it as a modui. It is stated, as it was in Bennet v. 
^reppa<is,{ci) 2 kr\A Kynastonv. The Last-lndia Company, 11, 
mjwcver, this is to be so slnctly considered, a plaintiff, 
scAing to establish a must prove it strictly; and 

prove V as he la\s it. But a defendant in a suit foi tithes 
is not under the necessity of proving a modus exactly as he 
states it. If upon the record a modus appears that would 
repel the demand, the defendant ma) go into evidence upon 
that. In Atkyns v. 1 ord WiUou^hhif De Btooke,(b) the dis¬ 
tinction IS taken by the Loid Chief Baron. In seveial ca¬ 
ses in Ambler, a modus, though veiv loosely statfcd bv way 
of defence, was allowed : Jilallock v. Browie,(t ) Wood v. 
Han ison,(d) Chapman v. Smith, tin re cited. 1 he dis¬ 
tinction of The Waidtn and Minei Canons of St. PauPs 
V. Mom<>,(e) is, that there was an establishing bill, and 
therefore it was necessary to piovc the payment, as laid. 
The result of the authorities is, that if a defeme appears 
by the answer, the Court will not make a decree against it, 
but will put it in a course of investigation. This defence 
is put upon the same ground as that in Bennett v. Trep- 
pass,md Kynastonv. The East * India pompany ;{a) in 
which the answer was very general ; antyno objection was 
taken* The question was not ^s^n customary payments. 


(/l) 2 CrlW/ 

GJJ 

191 2 if»e 

P f 437 


(b) 4 Gsmt, 
1412 


(0 Anih 42 
(a ) 3(> 


(r) Ante, vol. 
y p 155 


(a) 2 Ghmti 
63-?. GM 
191 2 £ra 
P 4Sr. 
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The point mtkde by the defendants ww^. idiat^ t^resttfeeing 
no previous rent to go by, the 
thing. 


The East'In- 
dlaCompany. 


(i) 1 Gv)ti. 

299 . 


2dly. As to the constrtictioii pi the the di»#t^i«ai 
between rent and value is pcrfed^l itaderstoody bolh^ 
common parlance and legal acceptatkm ; some strdng irea- 
i.son ia neccisary to give it a difFereni sense from that, n>hieh 
it has naturally. In the instance put of a garden hhilt 
upon, could a construction be adopted, the effett 
which would go infinitely beyond the object of the Legis* 
lature ? That object was to fix the provision of the roinis-< • 
ter at a proper compensation, upon a criterion not fluctua¬ 
ting. They could not have contemplated that a great com¬ 
pany would afise and erect great warehouses upon premises 
previously occupied by small tenements ; that, in such m 
event, the minister’s duty also being diminished, he should 
receive upon the increased value. Recourse should be ha& 
to the Legislature ; but this Court cannot adopt a' c6n- 
atruction that will give to this provision an excels that 
could not be intended, and would not be proper, for any 
minister* The object of the decree and statute was to es¬ 
tablish peace upon this subject in London; not to raise the 
revenue of the clergy. Dnnn v. BurrclL{b) 


In the first and second clauses of the statute, rent can¬ 
not possibly be referred to value ; being from its ad juncts 
clearly fixed to its proper meaning. Can the expression of 
the 4th clause, “ after the quantity of such yearly rent as 
“the same was last letten for ^without fraud or covin,’^ be 
construed, according to the value ? The question is, whe¬ 
ther the rent, taken as the criterion, is fraudulent, ov no*. 
Other clauses are equally against this forced construction; 
that they were to go int6 the investigation of a sul:^et «£ 
great uncertainly, upon which, more than upon any otfeeK, 
professional men\liffer : no other word than “ rent,” hatfsi 
ing a determinedlappropriated meaning, being n^d* li 
the 8th fiiause, as np mansion-houses, the same word 



i 'not “ value.” The plaindA* therefore i» eompel- 
ted'tW* rely upon the clause * providing, that the dc- 
ct'ee'shall not extend to houses of ndslemen, halls of compa¬ 
nies, 5<c. That is a regilktion as to those houses, merely 
in tha^Condition i not #hen they may fall into any other 
COetdition ; a reignktion for exemption in that particular 
situation, not providing for a future change; not laying 
down any ruk applicable .to an altered state* when, th« 
hodse falling into other occupation than that of a nobleman, 
rent shall be ascertained. A construction against the na¬ 
tural import of a word, unless it is Used in a manner so 
w. vague and uncertain as to force another construction, is in¬ 
consistent with every rule. 

The case of Skidmore v. £ire^(ti) in the Court of Com¬ 
mon Pleas, decided in the 5th year of King yames 1. 60 
^ years after the decree, a case therefore of very considera- 
authority, was put upon the ground of fraud, in reser¬ 
ving^ less rent “ than hath been accustomed, or is paid.” 
The ^ ocond resolution is an express authority for these de¬ 
fendants ; that such Itouscs as were never let is casus omis- 

0 

sus ; shewing, that it was generally understood, that this 
statute had not provided for every case. The 16th clause 
certainly has difficulty; but *thc other parts of the act, 
which are clear, cannot be construed with reference to 

that. 


In Jvatt V. irarrcny(a) the next case in point of time, 
the 2^. 9d. was upon a rent of precisely 9/. without a fine. 
The word “value,” therefore, must have been used in a 
loose sense. In IVard v. Hildcr{b') both the words “rent” 
and “value” are used, as it is said, as synonymous terms : 
hut it cannot be concluded from thence, that “ value” is to 
be substituted for rent, and that those terms would have 
been used so loosely if the Legislature wd supposed tliat 
tooh a point would he raised. In the stfosequent cases the 
CtmH;, finding those words loosely mew in former decrees, 
^a|kwed them* 


180 <Si< 
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Mr. Rtthards^ in reply. 

'fhere is nothing peculiar in pleading a medui>» Tfe® 
The y%-Tn- pleading of every custom is precisely the same j and a 
dtaCompany modity is only a customary payment. In all cases of ctustaai 

.. or prescriptipn, a grant or agreement is supposed ; 1^ 

whatever is in derogation of the general right must be sta- 
tpd precisely The opinion of Lord Chief Justice Myre 
was, that a modus ought to be pleaded with much the same 
nicety as that or any other custom is pleaded at law. Both 
before and since his time, the same strictness has not been 
considered necessary. But the custom must be averred in 
the answer, or the Court cannot proceed ; and the objec¬ 
tion is, that here is no custom pleaded. 

• Though the fight of the clergy of London before this act 

17 ol parliament is very obscure, there was certainly a *gene- 
r.d right to tithes previously ; in the room of which this 
provision under the act was substituted. The occupier^ 
must, in his defence against the general right, state the cus¬ 
tom. The K ctor is not to shew that the occupier has not 
paid less than 2s. 9d., and the course of Renmtt v. Trep- 
(a I 2 Gj.ii pa^s,(a) The IFurdm and Minoi Canom of St. Paul's^ and 
I'Ji 2^* >; Other cases, has been arcordingl), that the defendant 
PC 4Jr setup a customai} pavment upon which he idied. In 
this answer there is no 'ivermcnt that these payments, 
which the defendants state were paid, or pa) able, at the 
time the act of parliament was made : staling, only, that 
^ in 1685 these sums were paid , and that the sums specified 
by the statute were not paid : not tairying it back to the 
date of the statute, nor averring that it was a customa.y 
payment. In Btnnettv. Tteppass particular sums were 
stated as customary payments. The dispute was as to the 
issue, which was very singular. Except that case, and The 
U) Avu, ^ol. Warden and Minor Canons of PauPsx. Morrh^(b) in which 
9 p.l55. Eldonh opldon was, that the issue ought not to have 

been directed, them is no instance in which the particular 
thing has not been Stated for the consideration of the Jury, 
^he case of Bennett v. Treppais is anomalous ; atidl 


10 
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ttiro^lgbout the other cause Lord Eldon constantly disputed 
propric^ of the issue. The defendants are pressed 
by the clause as to houses of noblemen^ which cannot be 
accouhted for upon any supposition but that the owner of a 
Ijouse, occupying himself, was to pay. Mapy clauses of 
the act admit no other construction than that of the plain- 
tilf. Rent is in many places used as the medium through 
which the value is to be ascertained ; and, if no lent is ac¬ 
tually reserved, the payment must be upon the value. 
♦The cases of Williamson v. Gosling^{a) followed 1^ Mram- 
ston V. Ileron^ib) and Kynaston v. The East India Compa¬ 
ny sufficiently shew the construction that has been put 
Upon this act. 

The Master of the Rolls. 
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Court of Ex¬ 
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1805. 


The question in this cause is, in what manner the de- duly SI. 
lEnRants are to pay tithes for such of their houses and 
waiAhouses as lie in the parish, of which the plaintiff is 
rector. I do not find in the answer, that there are any of 
the premises belonging to the defendants within this parish, 
for which no tithe is payable. In their schedule they re¬ 
present some tithe to be actually paid for every part of their 
property within the parish. Where any tithe is payable, it 
must be at the rate of 2s. 9d. in the pound of ’the rent, or 
value, as the statute may be construed; except where at 
the time the statute was made a less sum had been accus¬ 
tomed to be paid: I say, at the time of the statute; as that 
i« the proposition to be made; though it may be made out 
by evidence at a much more recent period. 


When the defendants set up such customary payment, 
as a bar to the demand of the full statutory tithe, the usual 
course has been to direct an issue, whiter that payment 
has had such an existence as brings itjwithin the descrip¬ 
tion of a customary payment according to the tru^e intend- 
iiiient of the act. The defendants say, such issue ought to 
be directed. That is opposed by the plaintiff; maintain- 
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ing that there is not *in the answer, 'Sin altegiriloiA 
specific, customary payment; and co&setjuently no foundw^ 
tion is laid for such issue. I ara not aware of any case, in 
wiiich an issue has been granted, where the defendant did 
not specifically state what was the customary payment, iipj?**. 
which he meant to insist. That is not done by this answer, 
cither directly or by reference. At! the defendants say, 
is, that to the best of their knowledge and belief, less sums 
than after the rate of l.y. 4 in 10s. or 2s, 9d, in the 
pound have been accustomed to be paid for and in lieu of 
tithes of the said premises. In this part of the answer 
there is no reference to the schedule. What is here as¬ 
serted might be perfectlj true ; though the pa 3 nients had 
^aried every >ear, if the) had not come up to 2a. 9d. 

In the case of Bainett v. Trippass^^a) that has been re¬ 
ferred to, precise sums were stated as the customary pay¬ 
ments, upon which the defendant meant to insist j^^and 
those sums were afterwards found b) a Jury to be customa¬ 
ry payments within the meaning of the statute. In the 
case of Fhc IVardtu and Minor Canori'i of St. Paul's V. 
3Porris^{b) the defenclanis insisted upon pajments, ren¬ 
dered certain by rcleiciite to the paper, which they called 
the first or ancient rate. I’hty insisted, that the pajments 
under that were ancient customary pajments. Loid ii/- 
don's objections to the issue, directed in that cause, seem 
lo have turned upon this ; that the defendants had set up 
one rate bv tluir first ans',ver, and a different rate by the 
answer lo the am< nded bill and by their own cross bill'; 
and, as the issue was directed in both causes, his Lordship 
thought, upon the whole recoid no specific customary 
^payment was set up , as two different payments were set 
up. The objection is as sllong, that here is no specific pay¬ 
ment alleged. that ca-jc the different pajments de- 
stioyed the speci^ation: in this, any specification is alto¬ 
gether’ w'anting. rti the case* of Bramsion v. Heronfa) in 
■which the allegation was much more specific than this, yet 
an issue was denied. 1 hej stated the clause iiuhe statute; 



laid, W'^re aucient payments, made in 

teasvlliaii;^. M- in th<J pound, and referred 
record oC 1629, in support thereof. The 
n thi# aiiawef* payments than at 

!. 9d. in the |K3!un4 hdyf been accustomed to 
hfr paid, says nothing, more, than diat the tithe has not 
heen paid at the of 9d. in the pound. That is per- 
Ihcdy iminatei'iid, you can shut out the* claim to thi; 

^1 stammiy tithe, unless you can shew some .specific, cus- 
Iptnary payment, that may be presumed to have had exist¬ 
ence at the time the statute was made. That is not done; 
and therefore the defendants have not entitled themselves 
to an issue. 


ancient 




180 i 

Antrobas 

V. 

The East'ln. 
diaCQP{^|r. 


Then, no exemption being claimed, and no customary 
payment sufficiently alleged, the rector is of course enti- 
‘ tied to a decree at the rate of 2s. 9d. But the question 
th^en,arises, upon how many pounds is the tithe to be taken. 

Theslh premises arc not in lease. No rent therefore is re¬ 
served. All the property is in the occupation of the own¬ 
ers. Upon what is the payment to be ? The plaiqtiff says, 
the tithe of property in the occupation of the owner is to 
be paid upon the value of the premises, to be let: or at 
least that must be the rule, where the property does not 
exist in the same state, in which it ever has been let. That 
is the *case of all the property. None exists in the same ^ 2i 

form, in which it ever paid rent: these buildings being all 
newly erected, the premises are materially altered: as to 
some the rent last paid is known: as to others that is not 
known. The defendants say, as to buildings, stand¬ 
ing upon the site of those, as to which the last rent is 
known, the payment is to be upon that last rent only; as 
to the others, upon the site of buildings, of which the 
last rent is not known, I understand ther^ to say, they are 
to pay no more than the tithe, which npsy be presumed at 
2#. 9d, in the pound upon the last ren^ii Upon the words 
4 t is more easy to contend, that the owner of a house is not 
to pay any tithe, than that he is to pay according to the 

Yol. 13. 
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rent of the last house, that stood upon the 

rent is to be the criterion, how is the refit of 

criterion for the tithe of atiother t merely because a-aifeNt 

is the same ? The two houses might be very 

might be let at very difTtrrefit rents* 


The depression of the statute is, that every owner oc- 
cupying himself shall pay after the /^antity of sueh 
“ yearly rent as the same Was last letten for without fniUd 
(fl) Sec. 4. “ or covin»”(a) The owner might say, his house never 

was let; and therefore there being no rent, at which it was 
last let, it is not liable to any tithe j and it is difficult upon *• 
this clause of the statute to maintain the claim of tithe for 
new houses, occupied by the owners. Yet it seems strange 
that the rector, entitled to tithe for the old house, should 
lose his right to any tithe, merely because a new house 
has been built in its place : all other circumstances remain- 
* 22 ing precisely the same. The plaintiff ^contends, tha^ m 
cases, to which none of the provisions of the statute Apply, 
the rector’s claim rests upon the first general enacting 
clause making all houses, generally, liable to tithe. If 
the general object was to subject all houses, particular 
words are to be construed so as to give effect to the general 
purpose. With reference to that there is no reason for 
the distinction between iiouses let, and not let, that has 
been suggested. Great incongruity would arise from that; 
and the words are large cjiough to include both. The ex¬ 
press exemption of .some houses, that never have been let, 
forcibly implies, that, if that exemption were not express¬ 
ed, all houses w'hether let, or not, would be liable, l^ut 
then the difficulty occurs, that the payment is to be accord¬ 
ing to the rent: therefore where there is no rent, no tithe 
is due. But upon the whole less violence is done to the 
statute by comtruing the word, “ rent” in different 
senses, as it is uK,^d in different clauses, than by holding aU 
houses that never were in lease, to be out of the statute. ^ 



O^ISS IN GHAN^RYi j 

't 18 a tUIEcultyf with which I hiave not to encoun- 

l|(|l|^sforvia this inspect, the construction is settled by de- 
i^ion; upon which “ rent” means either actual rent, or 
>eftSa?|||d^^enti with reference to the value, according to 
the itdttute to which it is applied; and in opposition to 
(hat there is nothing but a dictum of Lord 6Qke^{a) for it 
is not the,pointdn.the cause, that where houses were not 
^lefc, that is, mms and no tithe is payable. Tlie 

first case referred to, contains a general declaration as to 
d»c construction, Ivait v. Warrm^iji) in 1618. The ques¬ 
tion was, whether a house, erected upon the site of a 
shed which paid no tithe, was liable to any tithe. The 
defendant contended *that the house was not liable to any 
tithe; but, if that defence should fail, he set up a particular 
agreement for a composition. The Court declared that 
the meaning was, that the inhabitant ought to pay accord¬ 
ing to the true value the same was worth to be let ; and if 
the .building had been a shed, it ought to be discharged no 
long|iir than it continued a shed; and being converted into a 
dwelling-house, it ought to pay tithe, and the decree was 
accordingly for 2 a-. 9^. in the pound, with costs. In that 
case the proposition is laid down as to new-built houses, 
where sheds formerly stood, in general terms, without re¬ 
gard to the circumstance, whether the house M as let or 
not; that the exemption, allowed to the shed, is at an end 
the moment a dwelling-house is substituted ; that lithe at¬ 
taches upon it as a dwelling-house, and it is not a neces¬ 
sary proposition that it sliould be let. 


The case of Grant v. Cannon(d) proves, that in the oc¬ 
cupation of the owner the payment for tithe is to be accord¬ 
ing to the value, admitted in that instance to be 60/. per 
annim* No inquiry was directed, at what rent the house 
had been last let, or what tithe was lasj^payable : but the 
declaration was, that the defendant mi^t pay at the rate of 
2s» 9d» upon the value confessed in answer. There are a 
.great number of cases, in which the decree has been ex¬ 
pressed in these terms ; that the defendant shall account 
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and accordiiig to the value, if there is no rent. 

*any other supposition it is very 4iffieuk to ititrodtite the 
w^ord “ value” in such a number of decreet for that 
is not in the statute. The Court therefore, introducing it 
in the decree, understands the true construction of the 
statute to be, that the Word “ rent” may bear the double 
sense, “ reserved,” or “ estimated” rent. 


ono'' WiUtamson v. Goslin£i',(d) is precisely in 

point. I’hat case, like this, arose upon new buildings 
erected upon the site of old houses, llie defendant set 
up a customary payment, to protect himself from the claim 
of the full statutory tithe. He established that as to three 
of the old houses ; and the Court seem to have held, that a 
customary payment protected any houses upon the same 
site i as the premises were altogether out of the statute, 
if any customary payment at the time of the statute was 
established. The defendant failed in establishing any 
customary payment as to the fourth house. 'Fheu accord¬ 
ing to what is now contended, the question would have 
been, at what rent that fourth house was last let ; and the 
payment ought to have been accordingly. But no such 
inquiry was mack ; for the Court immediately decreed, 
that the defendant should account and pay at the rate of 
2 j. 9d. in the pound for the premises, where the old house 
once stood, according to the yearly value ; and took it sO 
clear, that the decree was made against the defendant with 
costs. There is no distinction between that case and this. 
Upon all the ground occupied by the defendants’ buildingi 
of some descriptioThj|brmerly stood. Of some the former 
rent is known. As to others it is not known. But that i» 
not the point of the inquiry according to this decree. Thft# 
point is, what *is#he value of the buildings erected in lieu 
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%Hich idmeH 7 sto<»d there f If the statute had im 

tti|aw»c«lved a 00 fistiril<;tiaQ, 1 ahuuld have diought it neces- 

j. . j • 1 I Autrofew 

saiy to put this eouatruction upon it; in order to make it v. 

but, if 1 had any doubts, these authorities 

woidd*hate overrided them* ... 

% 

The decree was made for payment at the rate of 2r. 9<f. 
in the pound upon die value, and a reference to the master* 
wia« directed accordingly. 


MASON ARMITAGE. 2-^26>. 


THE bill stated, that the defendant Armitage put up to Specific iici*- 

Sale by auction at Norwich^ on the yth of August, 1803, a a„ agree- 

freehold and copyhold estate ; that there were several bid- mentthesub- 

. ject of dis- 

der6;.and the plaintiff, being the highest bidder, at the cretion: re- 

sum 6'f 8,000/. the estate was knocked doivn to him at that in'^the 


sum; and he was declared the purchaser. The plaintiff, of Jah- 
after the sale was concluded, tendered the deposit, and a nf!"fraud!*^ 


moiety of the auction duty to the auctioneer, according to 
the conditions of sale : but the auctioneer declined to take 


the money; as the vendor seemed dissatisfied with the 
sale ; and, as auctioneer and agent for the defendant, made 
and signed the following memorandum on the printed par¬ 
ticulars and conditions of sale : 


“ Memorandum: Satmdaif the 7th of August, 1802; 
attended at the Blue Bell on Hoghtl^ Norwich. Mr. 

“ Robert Maso,i was the highest bidder at the sum *of 26 

“ 8,000/: the deposit being 10 per cent, upon the purchase 
money. Mr. Mason offered nje 800/. for the same, as 
“ well 100/. for his moiety of the auctioi’^* duty; but the 
“ owner nor his attorney being present, I did not think 
“ proper to receive the same. R, Bacon, auctioneer.” 

'Kten, after the names of persons who were present. 
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‘‘ N. B. Thew was a 
** vendor and the person appointed 
“ estate.” 



The bill prayed a apep^c perlbrman^ tl«eagiN|ttfiem 
and a conveyance, &?c. 


* I'o this bill the defendant Armit^igyr^ put nt a pie« o» cne 
(ti) stat. 29 statute of frauds; (a) with averments, that no cemtraet or 
Car. 11. c. o. for the sale of the freehold and copyhold estate 

in the bill mentioned, or any part thereof, or any interea:!^ 
in or concerning the same, nor any memorandum or note * 
thereof, was in writing signed by this defendant, or any 
person by him thereunto authorised; for this defendant 
saith, that although the memorandum in the said bill man- 
lioned to be signed by Richard Bacon-, the auctioneer 
therein mentioned, may have been signed by the said Rich¬ 
ard Bacon, yet the said Richard Bacon was not at thq time, 
when he signed the said memorandum, authorised by this 
defendant to sign the same; and this defendant avers, that 
immediately upon the said estate’s being at the auction 
knocked down to the plaintiff, and before the said memo¬ 
randum was signed by the auctioneer, this defendant, in 
the presence and with the knowledge of both the auction¬ 
eer and the plaintiff, revoked all the authority whatsoever, 
27 *which the defendant had committed to Bacon, his auc¬ 
tioneer and agent; and thereupon thenceforth disallowed 
all and whatsoever JSacon should sign or do for the defend¬ 
ant in and about the agreement and sale of his estate to the 
plaintiff; and the defendant insists that the said memoran¬ 
dum, signed by Bacon, is not such a writing signed as is 
within the meaning of the statute; especially as the same 
was signed without the authority of this defendant. 

This plea was argued upon the 31st of Jarman^, 

when it was ordered to stand for an answer, with liberty 

to except, saving the benefit of the plea to the hearing: 

(a) Lord EU the Lord Chan<^llor(a) observing, that the plea was n ther 
tfon. 



iit tibfe form i' 8ttd that the defendant oug^ td have 
iit^Mld the ifict, which he Implied In the term revoked.^’ 

^ 1!^ circumstances upon which the bill was resisted, ac- 
cnrdhlit td the evidence of the autrtldneer, and other per- 
ac%s present at the sale, were these : 

A^mitage in the usual way, by writing, appointed Wil* 

Ham to make one bidding for him ; there was an 

interval of 17 minutes between the time of Mason?s last 
bidding, and the time when the estate was knocked down 
to him. After that bidding, the auctioneer laid a watch 
upon the table; and said, if no farther bidding was made, 
it would be necessary for him to call on the person appoint¬ 
ed to bid for the owner, to make his bidding if he thought 
proper. After waiting about seven minutes, the auctioneer 
inquired of the persons present, if they were inclined 
to make any farther offer, addressing himself to each indi¬ 
vidual ; to those who were *known to him by name ; and C- gg 
particularly to Rising-^ by pointedly looking at him; he 
being the person who was authorised to make the reserved • 
bidding, and to bid once on the part of the owner; and 
the auctioneer said, it is with your free will and consent 
“ that the estate shall be knocked down at 8,000/. to Mr. 

Mason and Risings who sat upon the same scat with 
Armitage^ making no motion whatsoever, the auctioneer 
asked the company at large, whether anyone of them chose 
to make any farther advance-on the last bidding; observ¬ 
ing at the same time, that the seller had made no bidding: 
but no farther offer being made by any person present, and 
Rising still taking no notice, after some farther pause the 
estate was knocked down. Immediately after the auction 
was finished. Rising remonstrated with the auctioneer; 
insisting, that he had no right to knock tshe estate down to 
the plaintiff, as he (Rising) expected to have been called 
Upon by name ; and said to the plaintiff, that as he (Rising) 

Jiad made this mistake, he would give the plaintiff 100/. 

'43ut of his own pocket to relinquish the estate, rather than 
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the vendor «hQi^ be a suierer on ibi» accbnnt* 
course of the a^c, the auot^U^ hwg s^titpdr wh#feiKI 
there were any setters in tine room, ®>^swejred, not that he 
knew of; but that the vendorbad reserved one 
himself; and that com|!>any ahptUd know, M%P;b^ 
made that bidding; and after thi^t bidding, any 
making an advance of IQ/* should be the purchaser* The 
auctioneer, being farther asked, who , Wsaa to bid lbi; |he 
vendor, said, he was not at liberty to give up the name* 

Risings by Ida deposition stated, that great intimup^ 
subsisted between the plaintiff and the defendant Artfti^ 
tage; and previously to the sale, cm the same day, Jrspi- 
tage told the plaintiff he bad appointed Rising to buy the 
estate in for him at 9,000/. and would not take ^‘less; and 
that the plaintiff had better take the estate for his friend. 
The plaintiff replied that he had no money; and would 
have nothing to do with it either for himself or his friend* 
Rising also stated, that he expected to be called uptm by 
name ; and did not conceive the general call upon the com¬ 
pany to be addressed to him; otherwise he would have 
bid 9,000/. 

Mr. Perceval and Mr. Cooke^ for the plaintiff. 

With reference to the fourth section of the statute of 
frauds,(tf) it is sufficient to establish, that the auctioneer 
had authority to sell ; and that, having that authority, he 
made a memorandum in writing. The result of the evi¬ 
dence is, that there was no fraud in this transaction. 
There is nothin ? in the practice of auctioneers, requiring 
that Rising should have been called upon by name.. No¬ 
thing more was necessary than that he should have a full, 
fair, and free opportunity to know the state of the sale, 
that he should not be taken by surprise. It will be COD’^ 
tended, that the auctioneer should have considered 
as divested of the authority, given to him to dispose of thp 
estate, by the cquntermand given to him, before he jigned 
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the ttt^ofaiidttm: bkt, aigntnrg that memorandum, he was 
Hettng under the anthdihity clearly given to him before. 

The contract^ for sale was completely closed by the act of 
down. Until thair tnoment it has been held, 
that tk^e is hens pcenitenttee td etich party : the bidder 
ttmy withdraw as well as the vendor. But the authority of 
this auctioneer was not withdrawn, until the contract was ^ 
completed* The object of the statute was to secure suf¬ 
ficient evidence of the contract; not of the authority to 
sell, which may be by parol.(/*) It ^was the intention to (A) Ante, vol. 
alter the nature of the evidence, not of the contract. v^\re~ 

' Cfjthicl. 

Except two late cases before the Master of the Rolls, —*• * 

Buckmmtcr v. Harrop^(a) and Blugdcii v. Jiradhear ;{b') («) Ante, vol. 
the former of which is now under appeal, there is nothing 
to support the proposition, that a sale by auction is within 12 . p. 466. 
the statute, requiring a note in writing. All antecedent 
authority is the other vva)'. In Simon v. JlJoiivos(c) Lord fc) S Bw*. 
Mansfield considered the statute as complied with by the 599 "^^' 
auctioneer putting down the name of the bidder, with the 
sum. In Bucktnaster v. Harrop the judgment ‘of the 
Master of the Hulls goes upon the authority of Walker v. 

Constnbtefd') which is not a jiulgment of the Court upon (j) j Soa. & 
this point, and Statisfcld v. yohnsonfr) merely a determi- 
nation at Nisi Prius. The auiiiuritv of Simon v. Motivos 101. 
therefore has heen too hastily dejiarted from. 7'he two 
clauses of the statute as to land and personal chattels cannot 
be distinguished. 


% 

That question however docs not .arise in this instance ; 
aahere is a written memorandum, made by a person, duly 
authorised to enter into the contract, u'hat authority, 
complete and perfect in its origin, remains with the per¬ 
son, to whom it was given, for the purpose of effecting and 
carrying into execution the contract; and could not be 
countermanded between the periods of the sale and estab¬ 
lishing the binding evidence of the fact: nothmg remain¬ 
ing to be done but to give that evidence of the contrstet, 
Vol. 13, 
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already completed* The atttempt ol’ the vended »t 
time to prohibit the agent, 'whotfi #h« had duly jitithof’is^^ 
to sell, from giving evidence that the sale was duly ntade, 
is inconsistent with good faith* This is a proh|hi#tp%!il an 
agent, legally authorised, froth giving evidence fact 

he had done. The effect in depriving the party 
whom the,contract is made, of the evidence by whii^he 
is to prove it, may be compared to the act of suppresalag 
a will. 


(a) Ante, vol. In Coks V* Tret'othkk^(jt) Lord Eldon discusses all these 
P- cases ; and held clearly, that it is not necessary to consti¬ 

tute an agent by writing ; but expressed great doubt upon 
the distinction that is attempted ; dissenting from the 
opinion of Lord Chief Justice Ei^re. The case eff Payne 
(i) 3 Term v. Cavv{l)) establishes the locus poenitentm before the lot is 
Rep. 148 knocked down, and confines it to that point of time. The 
instant the hammer is down the duty attaches. Con¬ 
sidering this merely as a parol agreement, all the facts are 
admitted : certainly with a plea of the statute ; which was 
not allowed, but was permitted to stand for an answer, 
with liberty to except. The question, vvlKtlier a parol 
agreement being admitted by the answer, though with a 
plea of the statute, the Court will compel a specific per¬ 
formance, though raised and discussed in the case of Coolh 
it) Ante •vol. V. yaci.yo«,(c} has not been determined. 

6.p. 12. 

The Solh ilor-Gcnernl , lor ilic defendant Annitagc ; Mr. 
Fonblanquc, and Mr. Hall for the piircha.ser from him. 


This CoiirtVwill not give this extraordinary assistance, 
by compelling ^ specific performance, unless the contract 
is under circumstances ])erfcct]y fair, without advantage 
22 taken of mistake or ignorance. Under these ^^circiwn- 
stances the Court would decree this contract to be deliver¬ 
ed up. A specific performance will not be decreed, where 
the party seeking it has put himself in the situation of an 
agent, or hasf» so interfered with an agent a$ to acquire 
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lEn;oWkd0:e. iThis plaintiff by holding out to the. defendant, 
thiat he li*ouM not acquired the know- 

ledgje, that the vendor would not le^ it be sold for less than 
therefore, that there wa« ^to be no real bidding 
until ^ leached that sum* At leafi®<he plaintiff endeavours 
fo tofce' advantage of a mistake ; having thus acquired a 
kntiWl^dg® of the facts j and insisting upon thj; strict law : 
i^jUfistake dedared the instant the hammer was down. 

The distinction between the relief by delivering up a con¬ 
tract, and decreeing a specific performance, is plainly 
marked by Savage v. Taijhr^{a) and the strong case, Day {a) For. 234 
V. Newman^ before I.ord Alvanley^ of a bill and cross bill, 
both dismissed.(ii) According to Ttviningv. Morrtce^{i^ {h) Amr,- v<jT. 
any thing that chilled or damped the sale, is sufficient to i’; 

/ ^ , . . Moiilock V. 

repel a specific performance ; and that principle has been nulUn. 
followed by Lord Eldon in AJorthek v, Bidler.(d) ^ 

(o') Autey vol. 

With respect to the question, whether a sale by auction ' ^ 
is a'ithin the statute, except the late case(<') at the Rolls, siagden 
there is no authority but Simon v. Motivos ;( f) in which Bradiear,. 

T , 111- • • • 

case Lord Alansfield expressly declines to give any*opinion p 4ef>. 
upon it. The action was brought against the purchaser; '599*^3 
and Lord Mansfield by a reiined fiction, considering the Burr. 1921 . 
auctioneer as the *agent of both parties, held, that the 
name of the purchaser being put down by the .auctioneer, 
the statute was complied with. But that case cannot be 
an authority for this : the auctioneer not putting down the 
name of the vendor, who, in' this instance, is the jmrty t<< 
b» bound. The oK Buckmaster Harrop{o) involves 
other points, that may exclude the quesiion, whether a 
sale by auction is within the statute of Iratps. i he statute ^ 
adopts the largest terras, and has no exccfition. i lie late 
ciase of Blagden v. Bradbearfh) decide both points ; 

3^ That sales by auction are within the statute: 2d. That 
the Vendor may at any time before an agreement ia wri¬ 
ting trithdraw his authority. 


^ S3 
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Upon th<i qtiestion, whether there jjk an agrei^eni in 
writing by an agent, lawfully authorised* this appdbtxrteht 
which was merely verbal* was revocable, anti would have 
been so, even if it had been by letter of atlQtliey. ,A*sub* 
mission to aibitratioo ussy be revoked at hhy timo before 
the award, however that may violate good fa|th, and ty«n 
though the,party may be liable to an action : so lettiers of 
attorney, though declared to be irrevocable; and tbddgh 
upon a covenant not to revoke, an action would lie# llha 
answer to the objection, that this is only preventing evi* 
dence of the fact is, that the defendant may plead the sta¬ 
tute to the discovery ; that species of dishonesty not being 
controuled in such cases. But the object of the statute was 
to keep the party free from obligation, until certain forms 
W’ere observed. Therefore there is nothing immoral in the 
resistance. The transaction is mere negotiation, until the 
terms arc put into writing, and signed; and that is the 
consequence of the law, which is perfectly understood. 
There is no douirt *thc party had a right to refuse to sign 
the agreement, and therefore he might prevent his agent. 
If the book w'as evidence, the mere circumstance of the 
bidding, taken down by the auctioneer, is not sufficient 
evidence of an agreement. The payment of the deposit 
is a condition precedent; and, until that is done, nothing 
is completed. Instead of the agreement in writing required 
by the statute, here is a protest against agreement. The 
attempt, frequently made, to render powers of attorney 
irrevocable has failed. Eiery power, not accompanied 
with an interest in the parly to whom it is given, is revo¬ 
cable. Here is a distinct declaration by the plaintiff, that 
he does not m^n to bid ; the consequence of which i*, 
that confidence iy put in him by the vendor, and informa¬ 
tion as to the vmuc is thereby obtained. As to the acti, 
imposing duties upon sales by auction, in the 
Gemral v. Christie it was contended in vain, that, aftet 
lot was knocked down, the bidder might not perform bis 
part of the contract by paying the deposit. TTie answer, 
given by JLord Nosslyn^ was, that the defendant must obty 
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the act parliamenfe, and the judgment of the Court of 
Excheqibr was affirmed? upfm the principle, that the duty 
was .not upon the sale, but upon the bidding, and was per- 
sonahtd the auctioneer; and any hairdship by the failure of 
the bidt^ to fulfil his engage me nl^ aft a hardship, against 
which the Legislature did not provide^ 

'■ ^ y' “ ' ' ' ' ' ' ' • , 

kcus pimiteMm remains up to the time of actual 

signature: whether by the party hinjself, or his agent, 
there is no difference. Without that there is no contract. 
The revenue laws make no difference between the parties. 
That point is particularly considered by the Master of the 
Rolls in Buckmastcr v. Harrop,{a) 
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^■As to the admission of an agreement by the answer, ^ 35 
insisting also upon the statute, the result of the authorities, 
which were much considered in 6’oor/i v. yavkson,,{a') is, (a)^nir,vo! 
that it is a good defence; and the agreement has been ex- ^ 
ecuted, on))' where the statute was not insisted on. 


Mr. Perceval^ in reply. 

Upon the result of the evidence there is no fraud. All 
the knowledge artpiired by the plaintiff was acquired be¬ 
fore he intimated an intention not to he a bidder. There 
was no confidence between these parties. In Simon v. 

Motivofi^(J)) the opinion of Loi tl MaiisJieUl is strongly ex- (A) 3 Burr. 
pressed; and if the case had called for a decision of the 599^***^^* 
point, it would have been decided. There is no ground 
for the distinction between land and jA'rsonal chattels. 

Lord MaiisJiel(Ps opinion is therefore forfified by the sub¬ 
sequent cases. The case of Morilock v. Viuller turns upon 
a very different principle: a contract estered into by an 
agent, not a due exercise of his authority. The alteration 
made by the statute respects the evidence, not the contract. 
Authorities, in their nature revocable, are in many instan- 
aes not permitted to be revoked j as in the case in Latch,(c) (<;) Latch. 8. 
The auctioneer has an interest that entitles him to carry 
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The \'ic\v I take of this case does not make It necekiaty 
to come to ? derision, as it relates to the statute of ffiadtls* 
That is satisfactorv , as there is a ca 8 e(a 0 d(^ehdlfj|g 
upon appeal, m hit h involves the impoitant doctrine belong^k 
ing to that subject. I shall therefore onlyobsene, that 
no authority has \ct decided, that sales by auction, in the 
abstract, without reference to the peculiar circumstances 
of ant particuUu case, are not within the statute. In thO 
c ase ol Simon v. Mot/oos{a) that point M'as not before the 
Coin t. The giound that has been suggested, that sales by 
auction were much less frequent at the date of the statute 


If tht o»- 
sicting’ pai l 
of a staUilt' 
M »11 bear on¬ 
ly one in¬ 
terpretation, 
the pream¬ 
ble shall not 
ciMihne It if 
doubtful, the 
preamble 
ma\ be appli¬ 
ed <jo tiiiow 
light upon it 


than at this da), when the commerce of the country has 
reached its present flourishing stale, and thence considera¬ 
ble diflicult) may aiisc bv adhering to .ill the strictness of 
the siatuit, is foi the consideration of p.^rlIanlcnt. It is 
said in die itpoit, that tlic preamble sheus the intention : 
but the law is, that if the enacting part mil bear onl) onein- 
teipriration, the preamble shall not confine it. If that is 
doubtful, then the preamble ma) be applud to thiow light 
upon If the statute iclatis to peisonal estate, it 

relates to land also; for the words of the 4 th and 17 ih 
sections, the one as to landi, tlie other as to goods, are 
precise!) the same. 


C/i) So ,\vli( re 
the not re - 
^.training the 
genrr.ihte of 
the tliartini’ 
tlmso uili 
tic attendf el 
with inroii 

cenicnee,the 
preamble 
shall re- 


But ill this cay:j 1 am not called upon to look at the sta¬ 
tute. I admit itc re is nothing in this contract, shewing, 
that an) thing wjK fiaudukntly obtained by the plaiotifT; 
and if ht had br/n deel.*red the jnirtbaser, and had got 
into possession, so tliat the defendant had been obliged *0 
come into this Coiu't upon the head of fraud, there would 
not he sufficient ground to deprive the plaintiff of the bene- 


^ legal contract. But that *is not this case. 'ITiis'; 

»pf plaintiff has got dll the law can give him; and applies here, 



UO$i 

V, 

Armitage. 
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desiTinggn^ore f and the question is, whether, under all the 
circumstances, and upon the authorities and principles, 

’hia is a case for a specific performance. 

As tO'the cases that were cited, independent of the au- 
thipirMy of l-qrd I find a more mjci^nt authority. 

t^le is laid down by Lord Hardvokke^ particu- 
the caw of VnderwQod v. Hitchcox.{a) A specific 
performance is so much matter of discretion, that it is very 
rarely, at least, granted in the case of personal chattels. In 
the case(6) of a bill, filed for the performance of an agree¬ 
ment to transfer stock at a given day and price, in conside¬ 
ration of two guineas, tlie decree was made: but it was 
upon appeal reversed by Lord Parker^ who said the plain¬ 
tiff should go to law for damages, one man’s stock being 
the same as another’s. It is not necessary that fraud should 
be made out. Though from want of attention, misrepre¬ 
sentation, and nristake, a party may have acquitcd a right 
at law, this Court will not, especially if upon other circum¬ 
stances the case is hard, decree a specific performance: but 
the law is open to him : Joijnci/v. Statham.{c') U,pon this (£) 588. 

subject the Court is governed by a sound, not a capricious 
and aibitrarv discretion. 


(a)l Fet 279. 


No speci¬ 
fic perform¬ 
ance of an 
agreement 
to transfer 
stock. 

(h)CudvJiut- 
ter, IP. Wtm. 
570. 


In this case I cannot say the plaintiff has acted so as to 
be an example ; though his conduct does not come up to 
fraud, so that I could have dealt with it as such if he had 
obtained possession. It is plain he had talked of purcha¬ 
sing it for his friend ; and his answer to the offer made to 
him, that he would have nothing to do *^vith it, is rather ^ 38 
against him; the defendant on that account not looking to 
him as a purchaser. Having thus put thi defendant off his 
guard, the plaintiff went into the. room, pnd was consider- 
eil by every one as a puffer. This is not ft damp upon the 
sale by a circumstance, over which the man had no con- 
troul; as in Twining v. Morriceda) This arises from his (a) 2 Br«. C 
pwn act. Upon the suspicion that the plaintiff was a puf- * ' 
fer, the .question was put whether any puffers were present j 
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Mason 

V. 

Armitage. 


and then a lair account is given by the auctionc^y^^thai the 
defendant had reserved one bidding, and any <me who 
would advance 10/. upon that ahuuld have iht! estate. Thi* 
was not private, hbt a public.«^Uventional option ,noli to let 
the estate go at Pk particular bidding. The rcsplt of the 
evidence is plain misapprehension an4 mistaJta j not mpf* 
ter-thought by the defendant, satisfied at the tnofnent with 
'the sum of 8,000/. There is no dilficulty as to tha 
dence, which is embodied upon the written metnorandtisn, 
stating clearly that there was a misunderstanding. If, how¬ 
ever, the plaintiflP thinks he has a case which the statute will 
not meet, upon which I do not give any opinion, he is not 
injured by this decision. There is nothing to shew that 
this land is of any peculiar value to him ; as if it was con¬ 
tiguous to his own estate, or purchased with a view to set 
up a manufacture. Therefore Lord Parker's observation 
as to stock is applicable ; and as the plaintiff declared he 
did not intend to make this purchase, and he has obtained 
an advantage through a mistake, a Court of Kquitv will not 
give him any assistance in that. 


Dismiss the bill without cost?. 


59 

Rolls. ^KAWLINS agahist JENNINGS. 

May 22. 
yuLy 29. 

- The word JOHN JENNINGS by his will, dated the Istol Febni- 

“c/ms”ina 1805 , after din^cting the payment of hi.s debts, amonc 
Will restrain- ^ , , r 

edto arti<'Ie.s others, made the. tollowing disposition : 
ejusdem genr- ' 

rU with those speciHed, tho\ij:>’h the consequence was a residue inulisposed of. 

Bequest to-the teaUtor’s wife of “ 200/. per year, being pari of the monies I now 
“have in b.-uik security, entlrel} ^r her own use and disjio.sal together with ah 
his household furniture and eft'ectl : intereijts for life being expres,sly given to erthtsy 
persons. « 

An ahsoluie interest to the wife in bank stuck, sufficient (o produce 200/. a year, 
Oot a mere Hiimiily for her life. 

Executors, with unesjual legucies.not trustees for the next of kin of the residue 
an<Usposed of 



'M 

cjmB If 

•** It gi»e and bequeath unto tny wife A/ice Jmnings 2001. ifiqik 
“ per yeaTi > beinig part of the monies I now have in bank 
seeixri^, mitirely her own use and disposal, together 
with^all jny household fufiiiture and elfects, of what na- Jemungs; 

*‘ t«re^|t|tied soever that I may be Possessed of at the time 
‘^'of my de«ea«e, I give and bequeath unto my son Midff* 

Jennings 3,000/. that I- have m ^East-India 
** stoelk, aiui<4,900/. being part of the monies that I have in 
** batik semiirily, ci^ed the Mew Fives, for his use during 
“ his natural liftf, and if he should die without issue 1 then 
** give and bequeath to his widow, if living at the time of 
his decease, the sum of 500/. and the remaining pan to 
“ return to my family. I give and bequeath to my daugh- 
** ter Frances Fazolhis, wife of William MarwHns^ 50/. per 
** year during her natural life, and after her decease the 
“ same to be equally divided amongst my grandchildren, 
sons and daughters of the said Frances Rawlins na¬ 
ming them. I'he testator then, after giving several pecu¬ 
niary legacies to his said grandchildren, and other persons, 
appointed Charles Danvers^ Mulgley John Jennings^ the 
son, and Alice Jennings^ the wife of the testator, his exe¬ 
cutors anti executrix ; *the two latter of whom only pro- 4Q 

ved the will ; Danvers having renounced. 

The testator died upon the 8i.1i of Alarch^ 1805, leaving 
his wife, and the two children mentioned in the will, his 
only issue surviving. he bill was filed by William Raw¬ 
lins and his wife Frances^ claiming her annuity under the 
wjll ; and insisting also that the testator died intestate as 
to the residue of his personal estate ; and\claimmg accord¬ 
ingly, in the right of Frances Rawlins^ as one of the next 
of kin with the defendants, Mtdgley Jt lm Jennings 
'Mice Jennings. 

The defendant, Midglcij John Jennings^ by his answer, 
claimed the interest and dividends of the East-India stock 
wd bank annuities under the will; and submitted the ques¬ 
tions, whether the capital of those funds will upon his d<^dt 

Vd. .13. 5 
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(rt) Statute 
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C^rr-ILc. 30. 
29 CWr.II,c..3. 
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without issue sink into the residue of the testatorVyefsoH- 
al estate, or not; and whether on his death, te#ing issue, 
the said capital will or will not belong, and become payalde: 
to, and divisible between, such issue ; and intistedjt that 
Alice Jennings is jaot entitled to the capital of %e stock, 
which will produce per annum s but is entitled only 
to the sum of 200/. per annum for'lter life. He also claim¬ 
ed a share of the residue, undisposed of, as,?j!Siie die 
executors j or, as one of the next of kin* v ‘ ? 

The defendant Alice Jennings^ insisted, that she was en¬ 
titled, not only to the sum of 200/. a year for her life, but 
absolutely to so much stock as will produce 200/. a year. 
She also claimed the whole residue of the personal estate 
under the direct bequest to her ; and, if not so entitled, 
she claimed a share of the residue undisposed *of, as ex¬ 
ecutrix, or, under the statute of disirlbutions.Ca) 

The Solkitcr-Gencral and Mr. Trower, for the plain- 
tid’s. 

1st. The widow of the testator under the bequest to her 
of the 200/. a year, can take only an interest by way of 
annuity for life. If the testator had intended to give her 
capital stock, he would not have expressed his purpose in 
this way. 

2dly. The bequest to the testator’s son gives him ex¬ 
pressly, an interest for life ; and, whatever intention may 
be inferred in fayour of his children, the only event in which 
the intention is expressed, is his death without issue. The 
construction of tf ose words in this context must be restrain¬ 
ed to issue Hvingjat his death; part of the fund being given 
to his widow, H living at the time of his decease ; imme¬ 
diately upon Which event therefore it was to go over. In 
such a case the interest for life, expressly given, cannot be 
enlarged by implication to an interest analogous to an estate 
tail; the event intended being clearly not au indefinite 
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dyiSTg without issue, but dying without issue living at the 
time of th)©death. In the case of land, an estate tailx:ould 
)t l?e raised by implication from such words. 

t 

. The third question is, whether a tru^t arises for the next 
of kin as to the residue, which cannot pass to the testator’s 
wife under the gener^ description of effects ; which must 
be (|pnsidfred restrained to articles ejiiA'dem generis, and 
not comprising the whole personal estate. Of the exccu> 
tors two have unequal legacies ; the third has ^no legacy. 
It is now clear, upon Bowker v. Hunter^{li) that executors, 
having unequal legacies, are not trustee^ for the next of kin. 
Eut, independent of that, a decisive circumstance appears 
in the bequest to the son : “ the remaining part to return to 
** my family indicating a clear understanding that his 
family would be entitled to all which he had not before dis¬ 
posed of. Any indication that the executors are not to take 
the residue bencficiallj will make them trustees, and slight 
circumstances are now sullkient. The inference fn)m that 
direction is irresistible, astuiainly was not one 
of the famih. 

Mr. I’ihhariL and Mr. Spran^er^ lor the defendant 
JjygUuf John ycnnings^ the sou of tlie testator, upon the 
first point cone urn d u ith the plaiutilfs ; and observed, that 
the second question, wht ihi i the son look a vksted, abso¬ 
lute iutertst in the S|)( cilic bi quest ofand bank slock, 
upon the general intention, .the limitation over being too 
remote, that it should not fall iuK* the n sldiit, if iif should 
leave issue, was not nj»e fcir dc'teimination ; us tJitJc was 
no parly to maintain the interest of the is- ue. 

3dly. The executors are clearly not ex luded by unequal 
legacies ; and there is no expression in tof; will necessaril) 
taking away what is cast upon them by law, and marking an 
intention that they were to be trustees. I’he inferenct 
from these words, “ and the remaining part to return to 
^ my family,” is too refined. They cannot ascertain whom 



HilwUOA 


V. 

Jenniags. 


42 

(«) 1 Bro. C. 
C.Z2B. 




Hftwlins 


V. 

Jennings. 


he meant to describe, nor to what time the i3estsrtptldlt r^ 
ferred i whether persons livt% at the testates dead), or at 
the period of distribution, were4ntended« 


- ■ 

^ *Mr. Raithbyi^ im the defendant Aftce the 

widow of the testator, contended, that she was ojatttied ei 
have so much capital stock as will pft^uce 2004 a year': 
'that disposition being coupled with the 
household furniture, and the general disposa^Ns) of his 
fects; as to which it was not argued that her intei^st could 
be restrained to her life. In this wiU, where an interest 
for life only is intended, it is plainly expressed^ In Coase 
(a) Jjtte, vol. V. Basset{a) the words “ for her entire use,” were consi- 
3. p. 155. (jered as passing the whole fund, not an interest for life 
(<!')<roB)/>.299. only. Hogan v. yacksonilf) is another instance of the elFetSt 
of general words to pass the whole interest. The intention 
of intestacy cannot be presumed. 


2dly. The effect of these very general words, unrestrain¬ 
ed, is a complete residuary bequest to the wife. These 
general words cannot be restrained to articles ejusdem ge¬ 
neris ; all the cases of that sort turning upon locality. In 
Woolcom V. WoolcomXc) and Wilde v, Holtzmetjerd^d) there 
was an express bequest of the residue. In Cook v. Oak- 
ley{e) the reason is, that the testator, being at sea, did not 
know that he had that leasehold estate. In Timewidl v» 
(/)2Altll02. Perkim(^f'} there are restraining words. A debt by bond 

(>') Anon 1 ^'as been held to pass by a bequest of all his goods.(,$") 
f.Wnu- 26r. 

The Solicitor-General^ in reply. 


(^c)5PWms. 

in 

(4 ) Ante, vol. 
5.p. 811, 

(e) 1 P. Wms. 
302 


The bequest of the stock to the wife is a mere question 
of construction, and cannot amount to more than an inte- 
^ 44 rest for life. That is not given in the same *way as tho 
furniture. The testator has not given a capital to prodd^^ 
that fund, as he has given the actual furniture, not the UM' 
of it merely. If it had been expressed in that way, the 
‘l^^uests would iiave had a resemblance ; but then the ar- 





cAserm: 

gument would have been, that she was not to have the fur¬ 
niture absoltittly. The obvaotis way of giving capital stock 
*: s fo giVo, it expressly, not in this Way. It is true a de- 
e of runts and prohts has the e0eat cHF a devise of the 
vState, but thaa the analogy to real ei^e^ust be pursued 
ihroii^out. 


Jltiinofdil^ted that the word ** effects” will pass all the 
personal if the general sense of that word is not 

restrained, as it may berw^mly. That word however is 
not the moot natural and proper, according to the legal 
sense, to express all the personal estate. The words 
“.goods and chattels” are much more proper. In general, 
9 man speaking of his effects” means, not debts due to 
'him, choses in action, but visible, tangible property. This 
word is not only combined with the bequest of household 
furniture, but is followed by dispositions inconsistent with 
the intention to pass ail the jjroperiy in that general way. 
This is not given as a residuary disposition. The suppo¬ 
sition is, that the will setting out in this way, the testator in 
the first instance gives the whole ; no residue being left to 
answer the several specific dispositions that follow. Upon 
this construction, every thing being given to his wife, what 
could he mean by the direction, that part should return to 
his “ family ?” Having two children, he could not by that 
word mean his wife alone. 

As to the claim of the executors, though unequal lega¬ 
cies will not make them trustees, they must be so upon the 
plain intention, that the property should gc ^to his family, 
arid not to his executors. He conceived that it was not 
necessary to express his intention as to what was not parti¬ 
cularly disposed of, as without that it would return to his 
family j and upon that alone the Court will ihake the infer¬ 
ence against the executors. 
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1806. 
KawUns 

V. 

Jennings. 

yuly 29. 
(i!i)Theju8g- 
lucnt ex rela¬ 
tione. 


(a) The Master of the Rolls. 

This will is very obscure. The first question that arisei» 
upon it is, whether the testator’s wife takes only an annu* 
ity of 200/. for her life, or so much capital stock as will 
produce 200/. a year. The descii^piil^t^ of the subject of 
this bequest, “ part of the monies I now hJtV:C iti l^nk se- 
“ curity,” is the correct mode of giving the absolute pro¬ 
perty in stock; for strictly the proprietor of stock has an 
annuity only, and no capital. It is impossible to satisfy 
the words of this bequest without giving the wife the abso* 
lute interest in something, which the testator had in bank 
annuities. The words “ entirely for her own use and dis- 
“• posal,” are material. The word “ disposal” seems to 
be intended to confer a power of disposition after her 
death: but, the will being in general incorrect, it might be 
improper to lay too much stress upon any expression, as 
being used in the accurate sense; if there were any words 
having an opposite tendency. 


It was argued, that where the testator meant to give an 
interest for life only, he has done so in the plainest terms; 
using the words, as in the bequest of the annuity to his 
daughter, “ during her natural life.” This difference of 
■ 46 disposition is a circumstance, whence a '**'difl’erencc of in¬ 
tention may be collected. The testator’s wife also was to 
take absolutely the furniture and the effects, which are 
coupled with that, and given to her in the same clause. 
All this is in favour of the widow ; who is therelore enti¬ 
tled to the absolute interest in so much capital stock as will 
produce to her 200/. a 3 a^ar. 

The second question arises upon the widow’s claim of 
the whole residue of the personal estate, as passing to hfi^ 
under the general word “ effects.” That claim cannot be 
sustained. Part of his property being particularly given 
to her afterwarfls, the word “ effects” must receive a more 
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limited interpi^tation; and must be confined to articles 
ejusdem generis with those specified in the preceding part 
of' the sentence : viz, household furniture. 


1836. 

Rawlins 

V. 

Jenning's. 


■he next question is, what is to become of the residue; 
which is not in ten^ disposed of. To one of the three ' 
executors the testat^Hias not given any legacyr But that -• 
cxecufer The other two, the wife and son, have 

unequal legacies. They are therefore not excluded by 
legacies; and are entitled by their legal right, as executors, 
unless there is something in the will to raise a trust.(«) (a) See Gnf- 
The words after the bequest of SOOl. to the son’s wife, mt] 

“ the remaining part to return to my family,” were much ^fhe ^re 
r’elied on. It is not easy to say, what he meant by the ferences. 
Word “ family.” Supposing he meant his next of kin, this 
relates only to the stock given to his son; and does not 
shew an intention with reference to any part of his pro¬ 
perty, except that specific residue. The widow and ^son, 47 

therefore, must take the general residue beneficially. It 
is unnecessary at present to determine, as to the funds be¬ 
queathed to the son, what is to become of them in the 
event of his death, leaving, or not leaving issue. If he 
shall leave issue, the question will arise, whether he might 
not dispose of them ; or, whether his issue will be entitled 
to them. If he shall not leave issue, they are given over. 

Declare the son entitled during his life; with liberty upon 
his death for any party who is interested, to apply. 
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J006. 

^uly 28, 29, 
30. 

Act^unt a- 

t ainst a jon- 
d«ntial a- 
^rit, in pos- 
aession of es¬ 
tates sine? 
irSO, with¬ 
out giving' »- 
ny account to 
his principal, 
residing in 
Ireland; and 
an inquiry in¬ 
to the cir- 
cunfstances 
of a lease 
granted un¬ 
der his direc¬ 
tion, and in 
which he 
took an in¬ 
terest. 

* 48 

Where the 
answer to a 
bill for dis¬ 
covery Only 
is uaed as 
etidence,the 
whole must 
be read- 
Where relief 
is prayed, 
and the an¬ 
swer replied 
to, the plain¬ 
tiff reading 
atlraissions, 
must proceed 
to the com¬ 
pletion of the 
immediate 
subject, to 
■which die de¬ 
fendant is an¬ 
swering ; ac¬ 
cording to 
the course of 
evidence at 
law; but tills 
docs not ap¬ 
ply to dis¬ 
tinct raatttt 


LADY ORMOND a^aimi HUTCHINSON* 

THE bill ift this cause was filed by heir at law, seek¬ 
ing relief against the defendant on different grounds: 1st. 
That as steward of Lord W* he had jbeen in possessJon of 
consideraMe estates, without rend^i^^llg ipy accoiuit 
1780; though called upon foy his prindj^ftwho -resided 
in Ireland: 2dly. As to a lease for 21 years, granted to 
Lodge f 3dly. As to a lease in reversion of the same pre¬ 
mises for 21 years from the expiration of Lodgers tenuy 
obtained by the defendant; that the leases may be set 
aside, and that the defendant may account, and be charged 
with an occupation rent. The lease to Lodge was not pton* 
duced ; but by the admissions in the answers it appeared 
to have been granted upon the proposal of Lodge^ to pay 
a clear rent of 900/. a year; the tenant-giving security for 
♦the rent; and proposing an extensive plan of improve¬ 
ment; erecting barns, and other buildings, fencing the 
woods, £ifc. The defendant, soon after Lodge became 
tenant, acted as agent to him ; and took an underlease from 
him of part of the premises. The reversionary lease was 
obtained by the defendant at a trifling increase of rent; 
and contained only the ordinary covenants. The defend¬ 
ant admitted that he was the confidential agent and adviser 
of Lord W, with reference to his property. 


The Solicitor-General^ Mr. Richards^ and Mr. 
for the plaintiff. 


axo. 


Upon the question of interest, at least an inquiry must be 
directed. Lord Eldon^ in Lord Chedworth v. Edwards/g^ 
slates, as one important question, whether a steward 
under such circumstances ought not to pay interest; ob¬ 
serving, that in the only case between a person of great 

m 

(aj Anfr, vf)l, 8. p. 46. 
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propftfty. and hU stewardf Lord Saiit&wy v» 

Lord Thurkw held» thid the disiei&di»it CiOiiiM not be liable 
to interest ujider the circumstances, that he had by the de- 
MW of his principal kept the money in his hands; for 
whidh be was to be responsible from time to time* and duly 
account* It cannot' be supposed, tharthis defendant, an 
attemaey* did not interest; and even if he* kept the 
money m bia h«akerV, that #ili not excuse liim.(c) 

This is- to be considered as a transaction between trustee 
and cestui gue trusty which may take place; provided the 
la^er has the benefit of that protection, which the trustee 
is hound to give him; and is fully ^apprised of all the 
<niVCQnistance84(o) The principal is disarmed by the know¬ 
ledge and skill of the steward* The suspicion that arises 
from the relative'«iusltion of these parties, is confirmed in 
this instance by the residence of the principal at a const* 
derable distance in another country. The defendant ad¬ 
mits, that the most unlimited confidence was placed in 
hina; that he was the cciifidentia! agent and adviser qf his 
principal with reference to liis property; having the uncou* 
trouled dominion over those estates as if he was the abso¬ 
lute owner; dealing with the property as his own, without 
communication with his principal. A steward is to all 
^ intents and purposes a trustee in the contemplation of this 
court; and every rule, prevailing between trustee fmd 
cestui gue trusty is applicable to the case of principal and 
st eward: Beaumont v. Boultbee,{l>^ in which Lord Boss- 
Iyi'i*s decree was reheard, and affirmed hy Lord Eidon, 
the attorney, Gibson v. rests upon 

^^inciples perfectly analogous to this. A steward and con- 
E^cntial adviser cannot be in a better.situation* 


'Ji 


Jbsdy Ot?* 

n)o«4 


(^) Stated, 
ame, voi. 8. 
p..48. 

(c) Ex parte 
Hilliard, 
ante, vol. 1, 
p. 89. Rocke 
V. Bca-t, ante, 
vol. 11. p.58. 
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(a) See Coles 
V. Trecothici, 
ante, vol. 9. 
p. 234. 
Morsev. Roy¬ 
al, ante, vol. 
12. p 3S5, 
aiitl the re. 
ferencefl. 


(A) Ante, vol. 

5. p. 485. vol. 
7. p.599. voL 
11. p. 35«. 
(c) voU 

6. p. 247. 


Am important branch of this case is the reversionary 
lease. That is against all policy. It contains no covenant 
for improvement j not even a covenant, that a valuable 
house shall be kept in repair. It has only the common 
Vol. 13. 8 
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covenants, that are in the moat ordinaiy Iwnie* What is 


h%dty Or- 

^ V. 


* 50 


the compensation at the eStpiration of,forty ye^rs ft^.^c 
extravagant act of granting a reversionaiyf lease of this na¬ 
ture? While the value of aU the rest of the estate has in¬ 
creased itta triple proportion, thtU: fFwart which was in the 
defendant’s own Occupation, remains just as it was ,30 
years ago, let now at one ^ird of 'its value. Is a 
man, %vith great landed property, setting his* name to a 
lease presented to him by his steward, to be considered as 
bound by every fact, stated in that lease ? Can such a per¬ 
son be supposed to read every lease, presented to him for 
execution? If the transaction was recent, there could be 
no hesitation as to the proper decision* The only dtlSlcul- 
ty is from the length of time, which has efiect either by 
some analogy to the statute of limitations; or, as the de¬ 
fendant* submitting to account, would be in a situation, in 
which he ought not to be placed by the laches of the party, 
calling for the account. There are many cases of that 
nature : but no such inconvenience occurs in this instance. 
Thene cannot be any vouchers. The question is merely, 
whether this person shall pay more or less rent; and in the 
account he will liave the benefit of all substantial improve¬ 
ments. The decree must therefore be made for an inqui¬ 
ry, with the usual direction, that the master shall be at 
liberty to state any thing special that shall come out in the 
course of the inquiry, and shall appoar matcritil. 


I'he objection taken to the use that has been made of 
the defendant’s answer, cannot be supported. With the 
single exception of the rule, that a decree cannot be,r!>- 
tained upon the evidence of one witness against the pofclr 
tive averment of the answer,(u) the rules of evidence Jfu 
equity and at law are not different. Here, as well* as at 
law, if any instrument is used as evi<lence against a party, 

(a) As to that rule, with its qualifications, see The East-Jbtdm C«fn- 
pany V. Jhualif ante, voL 9. p. 275. and the references. 
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the wliole of it must be taken. But v^wheti pamges are 
rea4 %)m an answer, i^bich is replied to^ it is not produ« 
eed as evidence against the defendant: but passages are 
read to shew, what he has admitted; as to, which therefore 
it is unnecessary to produce evidence s .'as , to the rest the 
plamtiff, having replied to the answcft puts him upon 
proof. Upon a billilor discovery only, the ans*ver being 
produced as evidence, the whok of it must be read; not a 
part only. . , 


180^5 •„ 

Lady 0|i« 
raottd 

V. 
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The Attorney-General^ and Mr. Heald^ for the defen¬ 
dant. 

; The Lord C»ANCEi,Loa. 


The principle upon which this Court acts, giving the 
relief in these cases, is plain ; and, I think not new. The 
jurisdiction is most beneficial, proceeding principally upon 
those confidential situations in life, in respect of which 
this Court assumes a guardianship over mankind: where a 
breach of confidence has been committed ; advantage 
taken of men, unguarded in particular situations, and under 
circumstances, such that the Courts of Law, though fraud, 
according to the ordinary understanding of the term, is 
equally the subject of their juriscliciion, cannot,giye an ade¬ 
quate remedy : a Court of Equity, for instance, prohibit¬ 
ing a party from taking advantage of an instrument obtain¬ 
ed under such circumstances ; which a Court of Law has 
nofc the means of avoiding. In tlte case of Beaumont v. 

, IiQukbee^{(t) which resembles this, Lord Boaslyn^saul Lord voli 

^Jdon have not laid down any new principle. Every case ^'P 
’■^f this kind must stand upon its own circumstances j and 
the Court wil! try the application. . 

* 52 

■^The case of Wells v. Middleton{d) had no ingredient of Relief a- 
fraud : bat the deed was an instrument, which the policy by*i 

(*<i) Stated by tlv* Lord Chancellor from a MS. note. See aair, vol. attorney? 

15. p. 372; Mane v. Royal, and tiie note(<^. 
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the law wotild not sustain, and it was necessary to set 
aside upon the relation of the parties ; the effect of whiscii 
is, that the Court has not sufficient evidence, dial one par^ 
had given the otherthe benefit of idl that know'iedge, which, 
from the situation in which he stood, he ought to Imve 
supplied ; the Court taking a different view of contracts 
between such parties and between sUrangers. The degfen- 
dants in that case were the attomies, and relations, of the 
ancestor of the plaintiffs, who were tlie heirs at law. The 
question was, w hether, notwithstanding all that advantage 
had been communicated, a deed of gift to an attorney could 
stand. The evidence was, that Wilcox^ the ancestor, was 
of sufficient understanding to make the deed ; that he 
made it knowing the contents ; that it was deliberately read 
over to him ; attested by lespcctable witnesses; and that 
he frequent!) afterwards recognized and admitted it. The 
defendants had not done any thing immoral or dishonest: 
but the principle of that decision w as the policy of the 
law, founded Ufon the safety and convenience of man¬ 
kind : a shield against advantage tuktn by persons in situa¬ 
tions V)f confdence, preventing acts of bounty, which in 
other situations iniglu have effeit: hut the rlced being 
taken, while the character of attorne\ to the grantor re¬ 
mained, couM not he permitted io stand without sulking 
at the root of the principle. 

The ca<-e of Pune v. Wai another authority 

in the particular instance of a guardian. 'I’hcie *wouId be 
no bounds to the crushing power of aitoinies and persons 
having confidential comniuniotioii, whtn no other pci*son 
is present. That ca'-e did not turn upon advantage talK<jr 
in the particular instance, but upon the general rule, ihat^'^ 
the transaction aho'dd not take cllcct. 

As to the rules of evidence, an impoiiant consideration 
arises. It is incumbent upon the Court, entering into facts 

{b) Cited 1 Tri. 380 C JV».,548. Stated from the register book. 1 P 
118 M”. ( !’nte ftee Hatch v. Hatch, an'r, vol. 9. p. 29? 
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i^ter"a ^reai lapse of to tee am ion^oixy. This de> 
aduaits, that, frora the year 1780, he was in posses- 
m steward^ of ii^hiable; estates, the owner living in 
irebmdi emd ^iot one account has been rendered, though 
oalled'lbn My opinion isv that it is not necessary to call 
for an accootnifrdin a steward. His duty requires hint to 
walsier accounts periodiodly; and, if from ne.gligence or 
any other cante^ he fails in that, he cannot make the ob¬ 
scurity^ occasioned by that omission, a cover to him.* It 
is therefore properly admitted, that the defendant must 
account. If, when called upon to account for such a 
length of time, he suffers any inconvenience from the de- 
MTnetion of vouchers, the fault is hts own* If he had 
^ly accounted, he would not have been exposed to that 
iticcnivenknCe $ which, considerable as it may be, cannot 
be represented as the effect of any new principle, imposing 
the proof upon him. 

As to the answer, I agree to what has been stated by 
the Solkkor-GeneraL When the bill is for discovery only, 
and the answer is read for that purpose, you ri?ad the 
whole. But when relief is prayed, and the plaintiff replies 
to the answer, putting the wlude in issue, he cannot, read¬ 
ing the answer as to the contract and the consideration, 
slop at the end of a sentence, but must proceed to the 
completion of the immediate *sui)jcct, to which the de¬ 
fendant is answering*; as at law a witness cannot be stop¬ 
ped, where the party, wishing to elicit from him particu¬ 
lar facts, finds it convenient to stop him; but must be al¬ 
lowed to finish the particular subject; and to proceed to 
Vtatc any thing with reference to it. Otherwise the party 
•might obtain an advantage; stopping the evidence just at 
' the qualification. But that does not apply to distinct 
matter* 

As to setting aside tlus lease, the case is not ripe for 
that: neither can the bill as to that be dismissed* 'I'hose 
parts of the answer, which the plainiiff is obliged to read. 
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case, though not to be takeui as arc a 
sufficient ground for inquiry, with a vWw to dirow some 
**^n^*^ light upon the subject. The defendant says, that, 

Hatel^iMon Lodge took a lease, he applied not to 

—--^ ; him, but to. Lord W. who desired the steward to prepaid 

a lease. It is singular, that the defendant should become 
, an under ItajM c from Lodge; taking part of it; stating ajs© 
a promise to him, not specifying, whether ’Verbally, or in 
writing, that if he would lay out money, he should have a 
reversionary lease upon that lease for 5(X) acres, and at 
the same rent in substance ? for the difference is nothing. 
The defendant goes farther ; staling, that Lord W, so far 
from being ignorant upon the subject,, went and looked JM: 
it in the presence of two persons, a cler^man and a farntef. 
The defendant cannot object to farther inanity r particu* 
larly as the case must go to an inquiry, the effect of his 
own default and negligence ; making an account from the 
year 1780 necessary. 

The proposal of Lodge for a lease for 21 years refers to 
^ 56. severar important particulars; oflVring security for "^the 
rent; proposing an extensive plan of improvement, with 
judicious fencing, (which is very material, where there is 
wood,) on condition of an abatement of rent; holding out, 
that in 24* years the estate would be doubled in value. 
What is the duty of a steward to whom llie landlord sends 
such a proposal ? Is he not, having the execution commit¬ 
ted to him, especially where he mixes himself in the trans¬ 
action, bound to take care that covenants shall be insertad 
in the lease, to secure the benefits the landlord has a right 
to expect ? The Court must look at that lease, if it is 
be found : if not, the defendant must be examined upon * 
interrogatories, as to the covenants contained in it; and 
whether the landlord had the benefit of them. Another 
subject of inquiry is, that the instant the lease was granted 
he became agent to Lodge. If the improvement was to be 
by Lodgds money, he must account for it: if by the skMl 
of the defendant, that was the skill of an agent, due to his 


1806. to make out the 
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principal for his benefit, not for the benefit of the agent 
himself, engaged in a joint coiicem with the tenant. 

Therefore direct an inquiry as to the lease to LodgCy the 
lent reserved, and tlie covenants contained in it: what the 
lands let for, and the value of them, to be leit when Lodge 
became tenant; whether any, and what improvements were 
made by Lodge or the defendant, in pursuance of such 
covenants, ir any: the master to be at liberty to state any 
special circumstances to the Court. 


I 

Lady‘j!0|^' 

mond . 

V. 

HutefaintoQ. 
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A MOTION was made by the plaintiff, that several 
^witnesses should be examined de bene e&se under the fol¬ 
lowing circumstances, suggested by the bill, and supported 
by affidavit. The plaintift' claimed in the event of the 
death of a woman without issue; suggesting, that she has 
no issue; having left town w'ithout any appearance of preg¬ 
nancy ; or, if she had a child, that it was not legitimate: 
her husband, during the whole time while she was in Lon- 
dcuy having been in Sussex. The plaintiff proposed to ex¬ 
amine the witnesses respectively to several distinct circum¬ 
stances, establishing that fact: the affidavit representing 
the several circumstanC'es, material to the plaintiff’s case, 
as resting solely in the knowledge of those individuals 
respectively. An itifant was made defendant, as claiming 
to a legitimate child. An appearance was put in, but 
no answer, after two orders for time, and an attachment: 
and it was snggested that the defendant was conveyed out 
of the way. 

* 

The Solicitor-General^ INIr. ifichurdsy and Mr. JVhishaw 
in support of the motion. 

ttouH, and the «ix-clerk as gifanliaii In put in his answer, was 
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Generally, there are but three cases, in which the ex¬ 
amination de hme esse is granted; 1st. Where the wit¬ 
nesses are of such an age, that there is probability of death, 
before the cause can be heard ; which age is settled to be 
70 j ears: 2dly. Where they are shortly to quit the king¬ 
dom : 3dly.‘ Where the fact depends upon the examination 
of a single witness. In the two last cases the examination 
de bene esse is jicimitted without regard to age." The Cases 
of Shirley v. Earl J'errers^{d) * Pearson v. Wurddjx) and 
Lord Dursley v. FilzharJing-e Berkelcydb) are authorities 
for such a bill. The distinction of this case, which is 
much stronger than those, is, that this is an application to 
examine several persons to a long chain of distinct circum¬ 
stances, which arc necessary to make out the plaintiff’s 
ntgative case ; and W'hich he undertakes to prove: impor¬ 
tant facts being sworn to lie in the knowledge of particular 
indivitluals; to which no other person is privy ; and which 
may be very material to the plaintiff’s case ; and this inlant 
defendant is kept out of the way: so that the plaintiff is 
not in a situation to hear his cause. I’he best course will 
be, thaj the place win re the inlant is, should be disclosed, 
that he might he hi ought into Court by the messenger j 
and that one of the six clerks ma\ he arsigned as a guar¬ 
dian to put in an an.svier for him. 

Mr. Bell, for the infant defendant, re‘■isted the motion , 
observing, that the allegation is, that jIk defendant, an in¬ 
fant, i)orn in 1780, is a supposititioi's, O’" at hast an illegiti¬ 
mate, child ; that the father was one of tl'i w imi <-scs tobc 
produced ; and the infant, tliercfore, completely unpro¬ 
tected, unless proieittd Ijy the Court ; and that bv the ad¬ 
vice* of counsel no answer was put in. 

The Lord CKAscriLOjj. 

I'hc best course will he that wiuth has been proposed f 
for upon tiler ason and justite of the* tast I should havg 
no doui>t in giaatmg this Jip]dication ; though this does not 



CASES m CitANCEEY. 

come” within any of the three casep i tst. Witnesses of the 
age of 70 years : 2dly. Witnesses quitting the kingdom : 
vidly. A fact depending upon a single ^witness j and, as 
Lord Thurhv) said,Cn) I would make a precedent, if there 
is not one. The law of England has been more scrupulous 
upon the subject of legitimacy than any odier ; to the ex¬ 
tent even of disturbing the rules of reason. Formerly 
access was preiaimed| if the parties were within the narrow 
seas, though theri was no doubt of the contrary. Since 
that time(^) access or non-access must be proved like any 
other fact: but it must be proved by witnesses, who all 
together prove that; though each speaks only to some parti¬ 
cular circumstance. 

The effect of this affidavit is, that these are necessary and 
material witnesses to prove circumstances of this kind. 
The death of one, by which one link in the chain would be 
lost, might have the same effect as the death of all. From 
the peculiarity of the case of access or non-access, legiti¬ 
macy or illegitimacy, great indulgence is to be applied. I 
Itave frequently witnessed the misery occasioned by the 
death of witnesses. 

nic infant defendant was produced in Court in custody 
of the messenger. 

4 

Mr. Hart moved that the senior six-clerk, not towards 
the cause, should,be assigned as guardian, to put in his 

/' .in 

answer*" 

. ^ 

The order was made accordingly. 

•» 
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{a^Pearson v. 
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1806. 




*'r4YLOR G^ainsi POPHAM 
MONKE a^'ainst TAYLOR# 


Attorney’# A PEl’Jl'ION, presented by the salicitors of Eobert 

u^n*°a fund Taijhr, (licensed. Stated various proeeedings in these 

of*iispts, a(i suits, origknalU instituted in the years and 17r8»upou 

prevldcd^’ affairs oi PHer T'atjlor^ deceased, the £|ther of Eobert 

thougfh the Paris Taylor ; in the course of which, by the exertions oi 

tion*%^s 4 ub- the petitiontrs, as solicitors oiEobert Paris Taylor^ a con« 

ject to a sidtrable demand on his behalf was established against the 
oebt, in re- 

s/Kct of estate of his lather on account of various dealings between 

test^)r,*^ as them, in the German war of X757 ; and by an order, dated 

8ui< tv, was 1st of Aucrust, 1791, an appropriation was made out of the 
creditor of , 

till* client to assets ol P'etcr Taylor to answer various sums, reported 

• greater a- dye to Robert Paris 'Taylor : the amount of which was di¬ 
reeled to be laid out in bank 3 per cent, annuities, and placed 
to the account of Robert Pans 'i'aijlot : but a claim having 
been made by the cxtcutois of Lord Holland of 28,185/. 
9^. 5d. as due fiom Robeit Pat is Taylot to tlic t state ol 
l.cyrd'Hjlland, foi which they contended Pefn 'luyloPs 
estate was liable, in respect of bonds given by him to the 
late Lord Holland^ as suiety for Robiit Paris Tai/lor^ un¬ 
der w’hith bonds judgments had t len leeovcrcd, it was de¬ 
clared by the order of 1791, that what should Ik so placed 
to the account of Rohei t J^ans 7 lyhi was to be considere'd 
as a security to answi r the debt du8,To J.ord Holland from 
the estate of PtUi 'Tauhi. That dclo w as asce i lained In 
the Master’s report at 10,612/. 19s, 3i/. 


The Mastei’s repott, dated the 1st of Apitl^ 1792, sta¬ 
ted, that he bad taxt d the costs ol all the panics, including 
those of Robert Paris Taidor. lie died in 1792. 

*By another order, dated the 19th ol y<//y, 1799, it \ras 
ordered that the sura of 14,990/. 46.4r/. bank J percent, an¬ 
nuities, being the* amount of the appropriations dircctecjby 
the lormer order to the account of Robert Paris 'Taylor^ 


« 60 
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»botiM be placed to tbe account of the real estate of Peter 
Taylor ; and that the value thereof should be taken in part 
satisfaction of the tfcbt due to the estate of Lord Holland, 
In 1801, the further sum of 245/* 12^. %d, which had 
been since got in, was paid into the bank to the account of 
Rahett Paris Taylor^t and laid out. In 385/. 6 j. id. 3 per 
Ci^U annuities* 



i stylOP 
V, 


Pophaift. 


' ; 

The prayer of the petition was, that the sum of 385/. 
id. bank annuities may be sold ; and that the proceeds, 
together with the sum of 34/. ISi-. ^d. cash, in the same ac¬ 
count, may be paid to the petitioners, in part satisfaction 
of the sum of 331/. 9«. Ad, the amount of their costs as 
taxed under the order of 1791 ; and that the residue of 
their costs may fee raised and paid out of the 3 per cent. 
annuities, standing to the account of the real estate of Peter 
Taylor.^ or any other fund. 


Mr. Perceval and 'Mr.*Hart., in support of the petitioUj 
contended for the solicitor’s lien for the costs ; insisting 
that, except in the instance of a creditor of the solicitor, 
there is no case in which taxed costs are not directed to be 
paid to the irolicitor. 


Mr. Richards., for the executors of Peter Taylor., resist¬ 
ed the petition ; insistp'g, that, under the circumstances, 
the whole fund, recuvered by the estate of Robert Paris 
7 against the iissets of his father, should go to reira- 

bttrse^tliost assets on account of Lord Holland's demand, 
y ^ 

tvi^outany deduction for the costs. 


«v *The Lord Chancellor. ^ 61 

i 

The subject of this petition is of great and general im¬ 
portance. The lien of an attorney for his costs, as be- („) Miteheil 
tween him and his client, cannot be disputed.(a) If an 
attorney employed to sue, recovers 500/. and is entitled to J23, 
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t 806 . tax the costs, and the dient, being a debtor to the defeu- 
dant in that action to a greater amount than the snin re- 
covered, did not plead a set-;off, but afterwards brings an 
Piapb aro. action, and recovers a greater sum, that would not deprive 
the defendant in that action of his right to costs in the 
other. The attorney undertakes the suit .upon the personal 
^ credit of the client; which has a good effect in preventing 
vexatious suits ; as the attorney, unless he ^ee® a pro.ba- 
bility of success, will not encourage the client. But the 
result being that the client is entitled to costs, it is admit'* 
ted, they are the costs not of the client, but of the attorney; 
the effect of his lien, of which he is not to be deprived, 
unless satisfied by other means. The answer to that is, 
that it is true, if Robert Paris Taylor was entitled to the 
costs, the attorney had a lien: but they were not the proper¬ 
ty of Robert Paris Taylor / as, though he had recovered a 
demand from the executors of his father, yet, by the claim 
of Lord HolUiuiVs estate before the Master against the 
assets of the fatlier, as having been surety for the son, the 
balance as between them was turned the other way i the 
plaintiff in the action in which these petitioners were the 
attornej s, being suddenly converted imo a debtor. 

If such a rule is adopted in equity, it will be aUendeti 
62 extreme hazard to attorneys. My opinion is, that 

in this case the attorney is entitled to his costs ; ^and the 
orders that have been made will bt'.tr that construction. 
The}" are tlie costs of the pluintiil’ in< the first instance-- 
Lord Thurloxv^ and Lord Rosalyriy could lu/t h( rjf 

the account stood witli the attorney. I'he client mi., ^ht /' 
have advanced mone}’ to him. I’he lien of the attorney 
must depend upon the account between them, which the 
Court had not then investigated. I'hc prayer of this ^ ' 
tition must the'rcforc be granted. 
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EX PAHTE CONWAY. 

THE pr^er of this petition in beiakrtiptcy, was that a 
commission of bankrupt should be sttpferseded,,as having 
been obtained by fraud, and improperly executed ; and that 
the costs ^buld be paid by All the parties concerned. The 
facts appearing by the affidavits, were that the petitioning 
creditor’s debt was under 100/. ; tliat, the person against 
whom the commission issued, living at Nexopott Pagnet^ 
the commission was executed by three solicitors j no bar¬ 
rister attending, and no order having been obtained to dis¬ 
pense with Lord Posslyn^s general order.(a) The object 
was to defeat the execution of a creditor, who indicted and 
convicted two of the parties for a conspiracy. The solici¬ 
tor to the commission was charged by the petition as 
having been privy to the conspiracy and fraud, or at least 
as grossly negligent in taking out the commission without 
making proper inquiry as to particulars of the petitioning 
creditor’s debt, and the facts necessary *to support the 
conmiission, the act ol bankruptcy, ^c. 

I'he secrepry of bankrupts stated in Court, that he was 
deceived upon the applitatinu for t)te docket, by the ad- 
illtion “ Ksq.’’ to the names ol the two solicitors ; and 
should have refused it, il^ they had iteen properly descri¬ 
bed. 


• Ihe Lord Cft anci.li.or. 

As to the conduct of the solicitor, if there is any thing 
‘isom which fraud may be properly inferred ; 1 would 
make him pay the costs on that ground.(«) * But I do not 
find it distinctly laid down, that if an attorney has not 
made all the inquiries that prudence might suggest, where 
there is sufficient time before he strikes a docket, he shall 
be liable to pay costs. Is an attorney applied to npoita mar- 
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(a) See ante, 
vol. 6. p, 1, 
&c. 
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1806 . ket-day, by a man who states thathe is a qreditor for 100/. 
and that an execution is then in the house of his debtor, to 
CmIw^ permit all the goods to be sold under the execution ? The 

—. . . . objection would apply equally to an afl^davit to hold to 

bail. Sonje conversation about the note for 100/. upon 
which the docket was struck, appears to have taken place, 
as if he had made some inquiry. Upon the whole there¬ 
fore I would not make the solicitor pay costs upon that 
ground. 

But upon the other ground he must pay costs ; having 
taken out the commission contrary to Lord Roisltpi^s or¬ 
der, not making an application to dispense with it, which 
in a proper case would be granted. I have made two or 
three such orders, since I have sat here. 

^ 64 *The order was that the commission be superseded, with 

costs, to be paid b}-^ all the pai ties concei ned, the costs ol 
the application and ol the criminal pi osecutiou to be paid 
by all except the solititoi. 


EX PARTE LEE. 


11 

Insurance by THIS petition picsented by i/Vq,^assignf t, undci a tom 

M^untty ”'*^*>‘011 of banki ujit, pi a} t d, that th^i ool of a debt should 

. *pon foreign be expunged, llu dtbt arose under a’poht) ol ui^u»an 4 .i 

on bthali ol rtenth subjects, daring the la^rqie.^, jUsl 

ver a loss by beloic* the commencement ol the wai , upon vthuh nthicfy 
capture in a i i 

•war after- a total loss was incuried by capture by a Untnh ship, aftci 
hostilities had commenced. 

tweeta this 

country and .r., ~ ^ , ■ 

Uiat of the The SoliLtior-heneral and Mr. Fenevaly in support of 

****1?^ m the cascol Brandon v. Curling ;{a) and 

banfcroptcy observed, that the effect of the war was just the same as if 

the insurance had been o^riginally upon a conti'aband advuii- 

liohcy ex- 

IMingevl (a) 4 JTnfi, 416 
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turt; therefore it was clear that the proof ought not to 
have been admitted, it must be expunged. 

I 

The petition was not opposed. 


64 




ISOA^ 


Ex patVt 
Lee. 


The Lord Chaj^ccellob. 

The law upon this point is now perfectly settled, and 
tands upon a very sound principle of policy ; ^though 65 

frequently producing great hardship upon individuals ; 
that a subjjfct of this country, shall not enter into an assu¬ 
rance that will have the effect of protecting the property of 
persons, whoaie subjects of a country in hostility with 
this. The consequence of permitting such an assurance, 
wotild be that it would be a complete indemnity against 
capture, eitlici bj his Majest) ’s ships, or private ships au¬ 
thorised by letter of marque to make prizes; and tlie loss 
tvould fall upon RntiiU su})jLCts. This proof must therev 
fore be expuiigtd.(</) 


EX PAKFE ANAf.SlAFh. 


Adguit 11 . 

rilE petition staled, that the petitioners hAd various Acceptance, 

dealings in trade nit*-* yawa ? and 1] ill tarn Ktrshmv: the 

petitioners being in habit of pui chasing goods from the bankruptcy 
, . . . , 1 - , of the draw- 

Ker.s/tn.i's, rccciMiig lemiUancis for tluir use, and accept- er is capable 

ing bills diann on the petitioners; by means of which 

* sevcial dealings, mutual accounts sulisisted between them, clause of the 

On the 29th of JuiUy 1804, a commission of bankruptcy tuaUi«^.*^* 

issued against yamr'i and William Ken>liow» At that time 

tfiie petitioners were in advam e for money pqid by them for 

the use of the bankrupts, exceeding the amount of their 

remittances, received and applied to their credit, with in- 


{«) The right of a fore igner by contract generally, is only suspended 
by a subsequent war, and ni.ij be enforced upon the restoration of 
peace Xx pat$‘Boimmakr, pait.?! 
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terest, the sun| pf S,2r?4 17^* 6<4 I^ip>pe<ftiPttdi^ w'wyp 
also at that time under, acceptance of arl)iMi oi exch;^g«ffi 
drawn on them by the bankrupts, hut not diie at'the date 
of *the commission, to the amount of 3994 Bs*; which 
bill became ducj and was pmd by the petkionenrdh thp 3th 
of J8f)4. The petitioners were at the time df the 

bankruptcy indebted to the bankrupts for goods sfeld* the 
sum of 36t)/.; the stipulated crddit for which had not then 
expired; the goods having been pfhrchased ohl^e^lt, to ex¬ 
pire on the Ist of May^ 1805. The petitioners were also 
indebted to the bankrupts on a pribr account for money 
had and received to their use, the sum of 3/. 13s. 3<4 


The petitioners applied to prove under the commission, 
the sum of 2,2774 17s. 6d,: but the commissioners refused 
to admit the proof; the assignees contending, dial the two 
sums of 3604 and 34 13.?. 3c/. ought to be deducted; and 
that the amount of the bill, not being due or paid till after 
the bankruptcy, could not be debited in account against the 
bankrupts ; but was a debt accruing after the bankruptcy, 
and not barred by the certificate. Tlie petition was there¬ 
fore presented; insisting, that the amount of that bill, 
though not due till after the bankruptc).-, item of 

credit to the bankrupts in the mutual account wlween them 
and the petitioners ; and that the petitioners had a right to 
apply in account, in the nature pf set-off, what was due 
from them to the bankrupts for go»ds and otherwise to 
their protection, against and towards* the extinguishment 
of their acceptance, and to prove the sum of ^27TL 17,^- 
C^.; and praying accordingly. ^ 


* 67 

’^1 " ' 


The Solicitor-General^ in support of the petition, in¬ 
sisted, that this was clearly a case of mutual credit: giving 
a right to arrange and set off the demands within the sta¬ 
tute ;(«) and according to the cases, *Smith v. lJodsQn^(a) 
Atkinson v. ElliotJOJi) Ex parte Boyle;{c) the distinction 


(«) Stst. 5 Geo. 11. c. 30 s. 28. . (a) 4 Term Hep. 211. (^) 7 

Mep. 378, , (c) I Quote’s Fsnk. Law. 561. 
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of this case being in favour of the right to set off: the 
whole of the debt due from the petitioners at the date of 
xthe bankruptcy, not being actually payable at that time. 



' /■' 


Ex pwte 
Wagstaff. 


Mr. Cullen for the assignees, endeavoured to distinguish 
the cases cited. 


The Loro Chancrllor. 

The bankrupt, being a creditor of the petitioners, drew 
a bill upon them before the bankruptcy j which bill they 
accept. Is not that a mutual account-mutual credit to all 
intents and purposes ? 

The order directed die proof to be admitted. 


EX PARTE HEYWOOD. 

UPON the petition of a bankrupt the commission was 
ordered to be |ttperseticd with costs, on the grounds of 
fraud and op||i^sion j and that there was no petitioning 
creditor’s debt. A question then arose as to the costs, 
whether they should fall upon the ^petitioning creditor 
alone ; or whether the solicitor should also be charged. 


* 6 # 

Jugutt 14, ‘ 

Commissi^ 
of bankrupt 
superseded 
with costs : 
tlie bond to 
be assigned; 
and the pro¬ 
ceedings to 
be impound¬ 
ed. 


The solicit* 

rite'Lord Chancellor refused to charge the solicitor ornot charg- 

^with*tbe costs, as he had by affidavit denied the charges costr,-\inlMs 

• against him; unless it should appear that the petitioning 

creditor was insolvent; admitting that the bankrupt, hav- amounts to a 

ing succeeded in superseding his commission, must be 

completely indemnified. * he might e- 

ven be struck 
off the ipB: 

Mr* Perceval and Mr, Pfart, for the petitioning creditor, 

referred to the general observations that had fallen from nied,the cre- 

Lord’HIt/ott uptm the subject of misconduct by solicitors, 

. VoL 13. ' 8 tion against 

him. 
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Ex parte 
l4^^oocl. 

(rt) See 

vol. 6. p. 1- 
CfC. 


1806. taking out commissions of feankruptcy\;(o) insisting, that 
the jurisdiction to fix the solicitor guilty of gross miscoili- 
duct with the costs, was never questioned; and could nbt 
be relaxed without the utmost danger j that a more strict 
obligation ^was imposed upon a solicitor in bankruptcy than 
in any other business^ |t is his duty to see all the particu- 

. . . lars : espt'cially the debt to his client, the trading,' and the 

act of bankruptcy. The Lord Chancellor trusts to the 
solicitor, and retjuires from him a superior degree of dili¬ 
gence upon this subject. In this instance there is more 
than gross negligence. The attorney was guilty of gross 
misconduct. Even upon his own affidavit, it appears that 
' he knew there was no petitioning creditor’s debtj that 

afterwards his client was desirous of not procetcKngflkr- 
ther; and countermanded his authority: yet the attorai^, 
exercising his own judgment, persevered. In diese cases 
three gradations of punishing the attorney, if he does not 
exculpate himself by evidence, have been adopted: 1st. 
Implicating the attorney in the charge of costs: 2dly. An 
69 order that *he shall not take out any more commissions: 
3dly. Striking him off the roll. 


The Attornej-Gcni ral^ Mr. Jiall^ and Mn Jlealdy for the 
solicitor, were stopped. ' 


The Lord Chancllloi’.. 

I feel, as much as any Judge can feel, the necessity of 
correcting the frauds that arc particularly manifest in pro 
ceedings under commissions of bankruptcy ; and ana not' 
by any means disposed to differ from theolrservationsmadti 
by Lord Eldon upon this subject ; and have the same de¬ 
termination to follow up the.se abuses. But in this jurisdic¬ 
tion the ministers of it must be visited upon the same 
principle as a Judge in any other Court would visit the 
ministers of that Court. There can be no doubt if an at¬ 
torney is guilty of misconduct, and abuse of the process, 
he shall pay the costs* I made such an order a few daj*5 



where the attorney had obtained the docket in op- 180 ) 6 /!'' 
position to Lord RosslyrCs order by a false description. 

I'^aFthert if abuse appears, though the party might be satis- 

fied, and not a#fc any proceedings against the attorney, I . f * . 

would, as at law,, ditect him to answer tlie matters of an 
affidavit; and, if he did not answer'Satisfactcrily, would, 62. 
according to the circumstances, even strike him off the 
roll i and if it should appear that he had dont wrong to 
the party,, that the costs had fallen upon the party by his 
negligence, or injustice admitted by him, so that a trial 
would not be necessary ; above all, if charges of malprac¬ 
tice remained unanswered, I would bind him to make satis¬ 
faction. But it must be such a case : for an attorney is 
arttitied to the same investigation as any other man and 
the charge against him, if. denied, cannot ^be decided by ^ 70 
affidavit* Jf the effect is a mere private wrong to the cli¬ 
ent, not such an abuse as amounts to a contempt, the client 
must bring an action. 

The order directed the commission to be superseded, 
with costs, to be paid by the petitioning creditor; the bond 
to be assigned, and the proceedings to be left with the se¬ 
cretary of bankrupts. 


EX PARTE BIELBY. 

14 , 2 ^,, 

■ UPON this petition it appeared, that the petitioners had CreditQr.s, 

proved under a joint commission of bankruptcy, upon a P*^* 

‘ _ •’ L J't i- ved under a 

promissory note, by the bankrupts jointly and severally, to joint com- 
pay 400/. The petitioners, not having received any divi*- ™gnki^t up- 
tiend, presented the petition to waive their proof, and to be on a joint and 

, Owiji*' 

at liberty to prove against the separate estates of the bank- gation, but 
nipts, and to receive dividends. 

, viden^ pet- , 

mitted to waive their proof, and to prove against the separate estate ; notdiltorinnr 
aVy dividend already made 




£s pan« 
Bielliy. 

Aiiiifiii II I II 


Mr. Daniel^ in support of the petition. 

The Lord Chancellor said he would not allow anj’’ di* 
vidend of the separate estate, already made, to be disturb¬ 
ed ; and, with that reserve, made the order according to 
the prayer of the petition. 


* 71 *EX PARTE BOUSSMAKEK. 

August 14.22. 

The rig-ht THE object of this petition was to be admitted to prove 
by* contS*^ ^ under a commission of bankruptcy ; which the com<* 
generally, is missioners refused to admit, upon the objection, that the 

ded by a kib- creditors applying to prove were alien enemies, 
sequent war, 

and may he _ - , , , 

enforced np- hir. Perceval^ m support of the petition, 
on the res¬ 
toration of 

peace. This proof ought to be admitted at least. It will beano- 

mptcy there- ^her consideration, whether the petitioners shall receive 

fan a. claim dividends. But clearlv the other creditors ought not to be 

adnutted; re- ^ ” 

serving tlie permitted to take the dividends accruing upon this debt, 

dividend. crown will be entitled. There is no ^aw now sub¬ 

sisting, that a debtor to an alien enemy shsU pay the 
debt ; the act of parliament to prevent that in the last war 
having expired, and not being renewed. Upon the com¬ 
mon law undoubtedly the objecticin might be made by the 
debtor by plea. The demand would survive at the end of 
the war ; the suit only being suspended. The effect oftliat 
suspension will be obtained, admitting the proof, either by 
not permitting them to take a dividend, or by having it paid 
into Court. Here is no allegation, that these persons 
were alien enemies at the date of the contract. 


The Lord Chancellor. 


irith 8») alien 
Uiemy void. 


If this had been a debt arising from a contract with an 
alien enemy, it could not ^possibly stand ; for the contract 



would be void. But, if fhe two liations were at peace at 
the date of the contract, from the time of war taking place 
the creditor could hoi: sue : but, the contract being origin¬ 
ally good, upon the return of'^peace the right would sur¬ 
vive, It would be contrary to juMice therefore to confis¬ 
cate this dividend. Though the right to recover is sus¬ 
pended, that is no reason why the fund should be divided 
among the otheir creditors. The point is of great moment 
from the analn^gy to the case of an action ; and it is true a 
Court of Law w^ld not take notice of the objection with¬ 
out a plea. It must appear upon tlierecord. Has the case 
of a contract originally good, and the right suspended by 
war, never before occurred ? Yet I do not know an in¬ 
stance of an application by an alien enemy to the Court to 
keep the fund until his right to sue should survive. The 
policy, avoiding contracts with an enemy, is sound and 
wise : but where the contract was originally good, and the 
remedy is only suspended, the proposition that therefore 
the fund should be lost, is very different. 



Ex parte 
B»ussraaker, 
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At law Um! 
objection of, 
alien enemy 
miistbe plea¬ 
ded. 


Let a claim be entered, and the dividend be reser\-ed.(a) 


(a) See the 'distinclion npon the case of an iu.siirance of foreign 
property in followed by a war witli the country of the as¬ 

sured : a Irourred by tlie hostile act of tlii.s country, cannot bn 
recovered CvMi upon the return of peace. £x parte Lee, ante, p 64'. 
Brandon v. CitrUng, 4 Ea^t, 410. 
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1806. 


November 

2,3. 

Specific per- 
fbrmance 
upon the 
principle of 
compensa* 
tion and in¬ 
demnity : 
not, if the ef¬ 
fect is 3 sub¬ 
stantial devi¬ 
ation from 
the contract. 
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*TJIE SITTINGS BEFORE MICHAELMAS TERM, 
47 GEO, lU. 1806. 


HALSEY agaimt GRANT. 

THE bill prayed the specific performance of an agree¬ 
ment by the defendant to purchase various premises from 
the plaintiff; which agreement was the clear result of letters 
that passed between them. The usual reference to th^ 
Master was directed, to inquire whether the pUuptiff i^ould 
make a good title. 

The objections relied on before the Master were, 1st. 
That the tithes, contracted to be purchased by the defend¬ 
ant, forming part of the rectory of Woking^ would be sub¬ 
ject to a certain perpetual annual rent of 19/. Gs. and to 
some other small annual payments, and the repairs of 
the chancel of the parish church of Woking, w%ich are is¬ 
suing out of, and charged upon the said rector^'. 

2d. The plaintiff being lord of the manor, and the de¬ 
fendant a copyhold tenant, and part of the contract being 
that the cojiyhold of the defendant, should be enfranchised 
from all heriots, fines, &c. that the defendant’s copyhold 
property, parcel of the manor of the said rectory of Wokihg 
by being enfranchised liy the plaintiff, in the manner con¬ 
tracted *for by the defendant, would also become liable to 
the said rent,^and other payments and repairs. • 

Upon the first point, the Master’s report stated, that as 
it appeared from the affidavit of the plaintiff, that the rec¬ 
tory and rectorial property of Woking^ exclusive ofnhe 



pa ck^cery. 

tithcB, fines, heriots, and othct property of the like descrip¬ 
tion, consisted of a parsonage house, with the appurte¬ 
nances, and about 79 acres of land ; all which, as consti¬ 
tuting part of the rectory, had, as far back as any evidence 
of title appeared, been conveyed and dealt with, as being 
parcel of, and belonging to the rectory, and the parsonage 
house and lands, &c. were of the annual value of ICX)/. and 
upwards, ^d if the common and wood wc*re inclosed, 
would be w‘orth consideitibly more; the Master was ol 
opinion that tha objection to the tithes being subject to the 
rent and other outgoings and repairs, could not be sup¬ 
ported ; and as to the second objection the Master was ol 
opinion that the copyholds might be so enfranchised, as not 
W be subject to the demand of such reserved rent, and 
other outgoings and repairs. The Master therefore re- 
portecbtliat a good title could be made. 


‘‘I: 


180 ^. 


Graat. 


To this report exceptions were taken by the defendant, 
insisting that by the grant of the rectory and tithes, and 
some subseqvient conveyances, under which the plaintifl 

claims, the same are subject to a perpetual rent-charge ol 

]» 

19/. 6.¥. and some other small annual payments, and also 
the repairs of the chancel of the parish church of Woking ; 
and thei^i^e the plaintilf cannot make a good title to ihe 
said tithes, and convey the same discharged from the said 
rent-charge and other incumbrances ; and for the same 
reason the plaintiff cannot enfranchise the defendant’s 
copyhold, ^situated within the manor, discharged from the * ^5 
said incumbrances. 

Mr. Perceval and Mr. Richards, in support of the ex¬ 
ceptions. 

* The Solicitor-General, Mr. FonhlanquCf and Mr. Hall, 
for the plaintiff. 

Upon the authority of Horniblow v. Shirley,(a) this is 
*a case for compensation. When that cause came on for 







ll»lacy 

V. 

Grant. 
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farther directions, it was argued that as it appeared by the 
repoit, that there was a rent-eharge| upon which the ob¬ 
jection was raised, the defendant was not obliged to take 
the title. But he was compelled to take it i and Eord 
Alvmiley said if such an objection liras to prevail, a pur¬ 
chaser of a portion of a large estate would always be at 
liberty to get rid of a contract. An indemnity was given 
in that case, and is offered in this. The objection, suppo¬ 
sing Lord Omloxuy to whom this rent is payable, tvould go 
upon those tithes when such an estate is liable to his dis- 
trtss, is obviously frivolous and captious. But it is dear 
these tithes never could be subject to this rent-charge, 
'f hat is admitted, unless it had been sold under the 
(b) Staf sa. statute i\J>) and it is not alleged that this was a rent, sold 
Car. II c 6 under that act, or even existing in the crown at that time. 

Fioni the nature of this property, a manor, fbe purchaser 
must know that it is subject to some rent reserved to the 
crown. 'I'lthcs, part of a rectorial manor, and manorial 
rights, must be purchased, subject to their incidents. 


• • 

■it 76 *The Lord Chanclllor. 

Noveinbo 3. This case involves a principle of general dl?l|»ortauce. 

The authorities upon this subject are not so satisfactory as 
I could wish. I am therefore desirous of txpressing my 
opinion with distinctness, that the principle may be un¬ 
derstood. 

If a Court of Lquit} can compel a party to perform a 
contract, that is substantiall> different from that which hu 
entered into, and proceed upon the principle of compenfu|-«>» 
tion, as it has compelled him to execute a contract sub¬ 
stantially different, and substantially less than that for 
which he stipulated, without some very distinct limitation 
of such a jurisdiction, having all the precision of law, the 
rights of mankind under contracts must be extmmely un- 
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certain. There is no douht that this jurisdiition had Its I80(ls> 
origin upon the foundation of a legal right, the Uw giving 
the title; but a Court of Law, from the modes in whit h *^**11^*^^ 
justice is there administered, npt being capable of giving 
a complete remedy; all the relief to which the paity was ongin and 
entitled. This jurisdiction began sq long ago *as the time { 

of King Henry the 7th; and, thotigh Courts^ of Equity junsicUop » 
then proceedTed upon that principle, yet the Courts of Law gp^Sc 
thought proper to resist the jurisdiction. Bromage v. Gm- pcrfoi munte 
ntngy(a) in the 14th year of King James I. was the plain- ^ 01 ^*** 
est case that can be stated; and the ground taken against 
the jurisdiction, the most untenable, preposterous, and 
unjust. This most beneficial jurisdiction was in that in¬ 
stance maintained in equity. 


♦When the Courts of Equity had quieted these doubts, 77 

and maintained their jurisdiction, they couM not confine it 
to cases of strict legal title ; for another principle, equally 
beneficial, is equally well known and established; that 
equity does not permit the forms of law to be made instru,» 
inents of injustice ; and will interpose against parties* 
attempting to avail themselves of the rigid rule of law for 
unconsclent^s purposes. Where, therefore, advantage is 
taken of a ^^Ipumstance that does not admit a strict per¬ 
formance of the contract, if the failure is not substantial, 
equity will interfere. If,* for instance, the contract is for 
a term of 99 years in a farm, and it appears that the ven¬ 
dor has oni> 98 or 97 years, he must be nonsuited in an 
action: but equity will not so deal with him ; and if the 
other party can have the substantial benefit of his contract, 
thatslight difference being of no importance to him, equity 
will interfere. Thus was introduced the principle of com- 
^pensation, now so well established; a principle which I 
have no disposition to shake. . 


in Seton V. Slade{a) I.ord Eldon takes notice of that, («) Me, vol. 
as being the foundation of tjib jurisdiction. So upon the *** 

same contract, for the lease of a farm, with immediate 
Voh 13. 
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1806. 

Hulaey 

v» 

©rtnt 


78 


pos&e&.siun; and six months of the old lease are unexpired; 
the lessee may not want it immediately. lie may not look 
tu an immediate entiy. In that instance also, equi^' will, 
upon the same ptiuciplu of compensation interfere. This 
is the perfcciton of our jurisdiciioti. If the rigid con¬ 
struction of the law were relaxed, there would be no safety; 
but the system is rendered perfect by this healing power of 
equity ; preserving the st}bstanti<d part of the contract, but 
not forcing ♦upon the party something different; and the 
effect is substantial justice. 


Upon the several authorities, which are all referred to in 
(flj Ante, vol. of Dretve v. UamonXp) my opinion concurs ex- 

6. p t>75 ihat of Lord Eldon and the Master of the Molls* 

I coihet from the manner in which the judgment in that 
case is expressed, that Lord Eldon did not feel disposed to 
sanction some cases that go to an extent, to w^hich I never 
will follow. Lord Eldon states his opinion upon the cases 
of the house and the wharf, and Shirlty v. Davis^ in the 
str<*ngest wav, in which, expressing strong disapprobation 
with due respect to the decision of another Court, it could 
be stated. In such a case, a Court of Equity has no juris¬ 
diction upon the principle of compensati(Xft,j| and 1 dis¬ 
tinctly say, much as I revert nee the of whose 

opinions I am speaking, 1 never will exercise such a juris* 
diction. 


(i) 4 Sro C 
a 494. 


(r) Ante, vol 
9. p 368 


In the case of Foidijic v. lord{ly) this sound distinction 
was taken by I.oul Alvanltij; that if the objection that the 
estate contracted for as ficehold was leasehold, except 
seven acres onh^, had been made, the contract ought not to 
have been carried into ixecution. 7’he same point was 
decided by the Master of the Rolls in Drexve v. Corp,{^ 
That was the Uftsc of a k rm of 4,000 years, foreclosed: id 
point of title just as good as a freehold. The Master ol 
the Rolls states, that tvhere the party gets substantially,' 
that for which he coi^tracts, any small difference tnay^be 
remedied by compensation: but not where it extends to the 





whole estate. The faiiiciple, as there stated by the Master 
of *the Rolls, and by Lord Eldon towards the conclusion 
of £)rrwe v. Hamon^i^d) is sound, clear, and most benefi¬ 
cial; that where one party , would be^foiled at law, but the 
other may have the reasonable, Substantial effect of his 
contract, compensation shall be admitted: not where the 
dBbct will be to put upon him som^diing constitutionally 
different frotd that) for whieS hi contracted. 


Halsey 

V. 

Grant. 

* 79 


The case of indemnity against a supposed defect of title, 
differs in some respects from compensation. I’here is 
some difference between this case and Horniblow v. Shir¬ 
ley :{b) for the defendant in that case did not by his answer (^) Thg next 
insist that he had a right to be discharged from the con- 
tract; though it was argued upon (hat ground. The par¬ 
ties also appointed judges of their own choice; for the 
authority of the arbitrators was not by the act of Parlia¬ 
ment ; which the parties agreed to obtain for the sanction 
of their proceedings. The answer insisted, that there 
should be no specific performance, unless the plaintiff 
would make a considerable abatement in the puichase- 
money; not resisting the execution hitoto; but desiring 
an abatem^^ both in respect of the outgoings, and the 
mistake ill ’ll valuation. The defendant therefore did not 
stand upon such an objection as that an estate, represented 
as tithe-free, was subject 'to tithes. Lord Ahanleif^ then 
Master of the Rolls, directed a reference to the iMaster, 
to inquire as to the incumbraiiccs and outgoings, to set a 
value on them, and to ascertain an iiulcimiity. The indem¬ 
nity proposed, was a charge upon the land, alloiieil lo the 
plaintiff as a compensation for his tithes; *'a ctnuplctc ^ 
indemnity, going with the land through all alicnaiious; 
apd a value was set upon the incumbrances; to be deducted 
as an abatement from the price; which wab what the dc- 


(<l) Ante, voJ. 6. p. 675. That case did not come before the Court 
again; having been settled the decision on the motion for the in- 
juNctton. 
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4806 , 

Halsey 
' V. 


(a) St'it. 2i 
Car. 2. c. 6- 


(i) See Mr. 
Cruise's Di- 



Property 
Tit 28 vol 
3 p 355. s 
20 

♦ 81 


f«ndant desli^d by his answer, 'i'hat case thei^fore can* 
not be considered an authority altogether compulsory. 

Upon the ease now before the Court there can be no 
ultimate difficulty. This objection may be something vi¬ 
sionary. It does not appear upon the Master^a report, 
what is tht; nature of the incumbrance. It consists of an 
annual rent of 19/. 6s. payable to Lord Onslow, and some 
other small charges: but the report states, that the rectory 
amounts to 100/. per annum, in tangible property, far be¬ 
yond the amount of the charge within reach, with a clear 
remedy by distress. It is not likely therefore, that these 
tithes will be resorted to. Lord Onslow's title must be 
known to the plaintiff paying this rentj who therefor® 
cannot have any difficulty in quieting this objectiou, and 
putting an end to the incumbrance. The c^ject of the 
statute()3r) was to enable the crown to sell fee-farm rents, 
and other rents; and with a view to encourage purchasers, 
they were to have remedies, which they had not before* 
There is no evidence that Lord Omlow was a purchaser 
falling within that act; and if not, he cannot have a dis¬ 
tress. There is no remedy for lent except distress, or an 
action of debt or covenant; and here is no piiirity to sup¬ 
port that. Some farther inquiiy is necessary fls to the na¬ 
ture of this rent. If it gives a i ight of distress, an indem¬ 
nity will be ncc cssary. I'hcrc ma} be difficulty in releasing 
a rent-charge. I see iu Mr. Ctuin's Work,((^) #this has 
been the subject of much consideration ; and if the person 
entitled to the rent-charge, joins m a con\eyancc, which 
does not operate as a rele.'isc, an Injunction would be 
granted. The plaintiff thcicfoie can relieve the purchaser 
from all uneasiness upon this head , and, if he caq, hi 
ought to do so. , 

The exceptions were overruled, and a specific perfons 
ance was decreed j with a reference to the master 
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inquire wllfether theiv cUight to be ^ny, and what indeiuni- 

ty.(d!) 

(fl) JBia^hlov} V. SAtrlejh tfc« next case { Dyer v. Xtargrave, ante, vol. 
10 p 505 ^ 
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HORNIBLOW against SHIRLEY. 


Rolls, 

1802 

March 23 


BY artirles of agreement, dated the 28th of Aprils 1794, Specific per- 
reciting an intended inclosure of common in the hamlets on"tfirpnn- 
of Cher Eatington and Fulready^ that the defendant was ‘-'ple of com* 
Lord of the Manors, and that the plaintiff was entitled to mdemmtj*':*^ 
idl the tithes of corn and grain in Eating-tm and Fulready^ beirfj? 
it Was agreed, that the common fields should be divided stanual devi* 
and allotted by three commissioners, to be elected, as there- the 
in mentioned, to and amongst the several owners and pro¬ 
prietors ; and that the said allotments should be inclosed 
under the direction of the commissioners ; and that SO 
much should be allotted for the plaintiff as in the judgment 
of the said commissioners should be a full compensation 
for and in limi of all the tithe of corn and grain within the 
hamlet of Pulreeidy ; and that one of the said commission¬ 
ers should be named by the plaintiff, one by the defendant, 

♦and one by all the owners of the common fields, or the 32 

major part in value ; and that all parties should concur in 
procuring an act of parliament for dividing, &c. the said 
nt>mmon fields, upon the terms befoie mentioned. 


It was farther agreed, that all the tithes of corn and 
grain within the township of Lower Eatiugton and hamlet 
‘of Fulready^ belonging to the plaintiff, should be valued by 
two persons, one to be elected by the plaintiff, the other by 
the defendant j and that the defendant, and his heirs, exe¬ 
cutors, 8tc. should pay to the plaintiff, his heirs, executors, 
&c» such sum of money as the said tithes should by such 
traltts^ion amount to for purchase of the said tithes of 
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cAsfes m^tiUAmERr. 

Lower Edtingtdti and Fu&cdefy s and the'plaindlF slioiifd on 
payment theft^of convey to the use of the *defeiidant knd hi^ 
heirs, all the said tithes of com and gt’aln arising Within 
the said township of Lower Eatmgton and FnkeM^., alnd 
the fce>simpleknd inheritance thereof respectively, and all 
the plaintiff’s right and interest therein and thereunto free 
from ail incumbrances Whatsoever. 

According to this agreement an inclosing act was" ob¬ 
tained, the tithes valued at 2,566/. IOj. and 55 acres were 
allotted in lieu of the plaintiff’s tithes in Fulready* The 
bill prayed a specific performance of the agreement for the 
purchase of the tithes. 

prhe defendant by his answer raised two objections: lnt» 
That the tithes are not free from incumbrances, but art, 
with other parts of the rectory oi Eatington, subject to pay¬ 
ments and outgoings, from which they cannot be exonera¬ 
ted, and which were suppressed from the referees, and not 
taken into consideration : 2dly. That *the referees much 
exceeded the value of the tithes, from a mistake as to the 
quantity of the land. The defendant therefore insisted 
that the plaintiff is not entitled to a specific pipformance of 
the agreement, unless he will make a consit^rable abate¬ 
ment in the purchase-money, both in respect of the said 
outgoings, and also from the mistake under which the re¬ 
ferees made the valuation. 

By a decree, pronounced at the Rolls on the 3d of 
1798, it was referred to the Master to inquire, whether 
plaintiff can make a good title to the estate contracted'for t 
:uid, in case the Master shall find that there are any incufla^ 
brances or outgoings affecting or issuing out of the 
estate, it was ordered, that the Master shall state what stieh 
incumbrances or outgoings are, and set a value thew^j 
or ascertain what may be a proper indemnity agaimd die 

■*st, 

same. 



CAS£§ m cumcmY, 

, The .Master's report stated, that the plaintiff can nsake a 
good title, and that the tithes in Lower Eating-ton and Ful- 
ready^ part of the estate contracted for, are charged with the 
payment, of nn annual fpe-farm rent for the whole of the 
rectory, of 6/. 3«. ; also with the annual payment of &U 

for the whole reaory, for the benefit of the poor of Upper 
Eatington^ and other places ; making together 4 4<4; 

that the said tithes are also chargeable with the repairs of 
the chancel of the church of Eatingion ; but by a late act of 
parliament the defendant is bound to build a new church, 
in consequence of which the plaintiff alleges that the chan¬ 
cel cannot want any repair for many years to come : that it 
appears by the deeds that there are other charges and in¬ 
cumbrances affecting the tithes ; viz. a yearly pension of 
34 6^. 94* and another of 10s. payable out of the whole rec- 
tot^'; both *which the plaintiff alleged have not been paid 
within 80 years, if ever. 



im 

HornIMoW 

V. 

Shirley. 



The report farther stated, that as to the charge of 11/, 34’. 
44, a year, actually paid, the plaintiff proposes to allow 29 
years purchase, being the same number of years purtha^ 
to be paid by the defendant to the plaintiff for the tithes, 
amounting to 323/. IGir. 8d,; which sum the Master set as 
the value Of the said incumbrances ; and it was proposed, 
that, in case the defendant refuses to accept the said allow¬ 
ance, the plaintiff will indemnify the defendant against the 
same by a charge on the lands, allotted to the plaintiff in lieu 
of the tithes of Upper Eatington, or a competent part 
thereof; containing in the whole 184a. Ir. 36/». the whole 
at an annual rent of 22.s'. 6«/. per acre, amounting to an 
annual rent of 20r/. 11 ; and the plaintiff proposes in like 

manner, out of the said lands, or a competent part thereof, 
iq^indemnify the defendant against the said annual charges 
of A/. 164. 9d. and the repairs of the chancel. * The Master 
ati^qd that he approved the proposal. 

the 23d of Marchy 1802, the cause was heard at the 
Rolls for farther directions, when a specific performance 
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1806. 


Homiblofw 

v. 

Shirley. 


was decreed, and the^ Master was direct<fd to compute in¬ 
terest upon the purchase money, and also on the sum of 
320/. 16f. Sdl allowed by the plaintiiffor the charges of ll/» 
3a. ^d, a year; and it was ordered, that, on payment by 
the defendant of the balance, the plaintiif should execute a 
conveyance.(fl) 


(al HaUc'^ > Gt a«f, the preceding case. Dyer v. Uar^rcKc, ante, vol. 
10 p. 505. 
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Mir 3, 4 


The effect A MOTION was made by the defendant, that a de- 

©Lepuoiw, should be struck out of the paper j having been 

lading set down by the plaintiff, after exceptions taken to the m- 

discovery, 4 is swer; and that the plaintiff may be ordered to pay the 

to adtoit the costs of the application, 
demurrer. 

Plaintiff 

Mr. OweJi^ in support of the motion, contended, that 


the excep¬ 
tions, pajing 
the costs, 
without pre¬ 
judice. 


the effect of taking exceptions is, that the demurrer to 
discovery is good; and therefore the demurrer was set 
down irregulaily. t 


The Solhitor-General^ foi the plaintiff, offered to with¬ 
draw the exceptions and pa}' the costs, without prejudice 
to filing exceptions if the demurrer should be allowed ; but 
insisted that the consequence of taking exceptions is not 
that the demurrer shall stand allowed. Lord Rcdrsdd^i^ 
(h) Mtt 252 certainly states that to be the consequence ;(a) but cites itoi 
authority. The case of The London Assurance v. The 
{/>) 3 P. East-India Company,{h) does not apply to this point; de- 
Wnr 326. termining only that exceptions cannot be taken, until the 
demurrer is disposed of; Lord Redesdale's propositloii 
supposing the exception to be regular. The other botdea 
of practice do not support that proposition. Such a Jrule 
would be hard upon the plaintiff; as regularly the defead** ^ 
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afit should himself set down the demurrer.^ He is bound 

T' 

to enter it with the register within a certain time. If he 
neglects to do that, the plaintifl’ may set it down. 

' % 

^Mr. Ozoen, in reply to the proposal to waive the ex¬ 
ceptions without prejudice, referred to Voider w. The Bonk 
of England i(jj) to shew the strictness as to permitting any 
amendment of exceptions, unless a case of clear mistake, 
and that must be rectified upon the record. 



Boyd 

V. 

Milts. 
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(o) Ante, vol. 
10. p. 284. 


The Lord Chancellor. 


November 4. 


The case of The London Assurance v. The East-India 
Company^Xp') is not inconsistent with Lord Redesdale's 3 p 
proposition ; which appears to me to be supported also by 325. 
the reason of the thing. The rule established in that case, 
that the plaintiff cannot except pending the demurrer, might 
have reference to the understood practice of the Court, 
that he could not except without admitting the validity 
the demurrer ; the foundation of which seems to be, that 
dealing with the answer as if it was proper, except as to the 
particular stjl^ect of exception, is an implied admission of 
the validity of the demurrer. 


But in this case the plaintifl” is entitled, according to the 
oflFer he has made, to withdraw the exceptions, paying the 
cofits, and if the demurrer shall be allowed upon argument, 
may again except, and put in the same exceptions. 
i ht principle is clear upon Voider v. The Bank of En- 
j^iand :{c) the exceptions having been taken upon a mistake 
Sfifi lO the practice, without any intention of waiving the 
deitlurrer. The mode in w hich the error is to be cor- i 


(c) Artie, vol. 
10. p. 284. 

* 87 

Where a* 


18 


. Wseied, should be In the ^discretion of the Court. Amendr pew«itted, if 
, • j T- t 1 • 1 .. j- f ' "■ aoconsidm- 

ntetif may be permuted, 11 it can be done without disfigufs^t'l^te as 

iag the record ; but if the amendmehts must be it 

dei^ble as to blot and deface the record, as in that V ti|kcn ow 


exceptions taken from one bill instead of another, tlfe re- 
- Vol.. 13'. 10 sttbstltuiilrf. 
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Boyd 

Mills. 


August 5 . 

Nov. 12 - 
€ 

Heir at law, 
defendant, 
desirinpf an 
iesiic upon 
a will, in 
whirh he 
failed, enti¬ 
tled to his 
costs in equi¬ 
ty. No costs 
on either 
side as to Ute 
issue; order-' 
ed to pay 
Costs of a 
^oundless 
motion for a 
new trial. 
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cord should he taken olF the file ; and a new record put 

upon it4 


The motion was therefore refused ; the Solicitor-Gmi'' 
ral undertaking to withdraw the exceptions and pay the 
costs. 


WHITE against WILSON. 

THE bill in this cause was filed by devisees under the 
will of Lord Cfu'dworth, dated in 1804, to have the will 
established, and the trusts carried into execution. An is¬ 
sue, devhavit vcl noriy was desired by the heirs at law, 
suggesting incompetcncy in the testator. LJpon the trial 
of that issue in the Court of King’s Benc h, a verdict was 
found establishing the w ill upon very clear and strong evi¬ 
dence of capacity, as to the conduct oi the testator, par¬ 
ticularly as a magistrate, acting as chairman at the quarter 
session ; and in the House of Lords; oppo.sed only by some 
circumstances of eccenlriciiv and singularity in dress, 
which came out principally upon the eross-exatninaiion, 
the heir examining only one witness. A motion was made 
by the heir for a new trial upon a suggestion of the CX‘ 
pectation of farther evidence, and an alfidavit by Dr. Pcirr, 
expressing his opinion that the testator had not been oi'S 
perfectly sound mind, *^from a propensity to instaiity, 
haps subsisting from his birth, and promoted by cercain > 
circumstances of his life. On the other side several letters 
from Ur. J\irr to the testator were produced, consttking 
his I.ordship upon subjects of literature, expressing fn 
strong terms an opinion of his good sense and talents ^ aud 
in one instance recommending a clergyman for a living in 
his Lordship’s gift; the offer of which Dr, Farr declined 
for hionself. 



Mr. Percevaly Mr. Eichardity mid Mr. Leachy in support 
of the motion for a new trial» observed, that if the direc¬ 
tions should be given upon this verdict, the effect would be 
u perpetual injunction after a single trial, though farther 
evidence was expected, and the rigljt could never be bound 
by a single ejectment. 

• 

The Attornctj-Gencraly the Solieitor-Generaly Mr. Pqu- 
hlanqucy Mr. Relly and Mr. WishaWy opposed the motion. 



White 


V. 

Wilson, 


The Lord Chancellor. 

I should be very sorry to find a rule in this Court, that 

there must be a second trial of an issue, if desired, without 

any ground laid for it. The rule upon this subject of lu- insanity hay- 

nacy has never been so distinctly staled as by Lord 'llmr- , 

, ^ ^ ' •' once estah- 

lo-w in the case ot ^Phe Attorney-General v. Parnthcryia) Ushed, proof 

via. where the party has ever i)een subject to a commission Jpon'^uie 

©r to any restiaint, permitted bv law, even a domestic re* = <»tl<er- 
, , 1 1 • 1 ■ ' 1 .... ..»*--wise the in- 

straint clearh and plainly imposed upon him ui conse- sanity must 

quence of undisputed insanit)', the proof shewing sanity is 

thrown v.poa him : on tlie other Hand, where insanity has 

not been imputed by relations or friends, or even by com- 

mon lame, the proof of insanity, which does not*apj)ear to 

have ever existed. Is thrown upon the other side, which is -3^ g9 

not to be made out by rambling through the W’hole lil'e of 

the party, but must be ajjplied to the particular date ol the 

firansaction. A deviation from that rule will produce 

i^eat uncertainty. 


In such a case as this, therefore, It must be shewn that 
l^ian, exercising all these great public duties, which n was 
l^oved this testator did exercise, had nevertheless a mor¬ 
bid image in his mind, upon a particular subject, so wide 
from sound understanding and clear reason, the distinction 
o&a sound mind, that he ought not to be considered as in 
that state* In my experience I know only one instance of 
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Wilson. 


Co) Cited S 
JBro. C. C444. 
^Attoi-nev-Gcn- 
eral v. Ptnuw 
ther. 


* 90 


JiTmemberVi, 


CASES IN CHANCERY. 

a verdict of lunacy under sucli circumstances i whicti is 
the case of Mr. GrcenwQod^(^(i) who was h*'cd to the^aci 
and, as Lord Chcdxvorth did, acted as chairman at, the 
quarter sessions ; but, becoming diseased, and receiving in 
a fever a draught from the hand of his brother, the deli¬ 
rium taking its ground then, connected itself with that itlea, 
and he considered his brother as having given him a po¬ 
tion with a view to destroy him. He recovered in all other 
respects, but that morbid image never departed ; and that 
idea appeared connected with the w-ill, by which he disin¬ 
herited his brother. Nevertheless it was considered so 
necessary to have some precise rule, that, though a verdict 
had been obtained in the Coqrt of Common Pleas against 
the w ill, the Judge strongly advised the Jury to hnd the 
other way ; and they did accordingly find in favour of the 
will. Farther proceedings took place afterwards, and con¬ 
cluded in a compromise. 

*lJut is this a case of that sortis there any evidence 
of a morbid image in the mind of this testator, connected 
wiih this will, or at any other period i On the contrary, all 
the evidence, witnesses of the highest character contradicj; 
that. Dr. Parr does ndl represent that he was near the 
testator about the time he marie his will, but carries him 
back to the time he was at school at Harrow. The inch- 
nation of Courts of Justice is against permitting parties to 
beat up for evidence ; especially in a case of fact, mixed 
with opinion. No affidavit is produced giving any rcasoia 
to expect farther evidence, capable of shaking this ver-- 
diet. « 


The application for a new trial having been refuse^, 
cause came oh for directions upon the equity reseryel 
when it was pressed, that the heirs at law should pay thts' 
costs. 




CASES m CHANCERY. 

Mr. Percevaly Mr. Pickards^ Mr. Leach^ and Mr. 
Wethfrrell, for the heirs at law, insisted, that they ought to 
have costs ; and if not, it was very difficult to state any 
ground upon which they should pay costs. Webb v. CVh- 
i>erden(a) was cited ; and Eerney v. Eyre ;(^) in which 
case Lord Hardwicke states that it must be a very strong 
case that will induce the Court to give costs against him j 
as spoliation, or secreting the will. 

The Attorney-General^ in reply. 

The heir must be brought before the Court, that the will 
may be established. In Eerney v. Eyre it is laid down, 
that even upon a bill in perpetuam ret memoriam he *inay 
cross-examine ; and always has his costs of course down 
to that period. If he examines witnesses upon his part, 
the costs of that are refused to him. If he desires a trial 
at law, the gnjund must be considered. In that case also 
it is laid down, that, if the heir sets up insanity, and fails, 
he shall not have his costs. , 

Inthis instance the heirs set up insanity, and have failed. 
The costs at law, it is agi'eed, arc in the discretion of the 
Court. The question is, whether they had an} probable 
ground for disputing the cnpacity of the testator to make a 
will. In such a case, if the heirs are not compelled to pay 
costs, it will establish a rule, that in no future case, however 
remote or indifferent the heir may be, however wantonly 
lie may set up the pretence of insanity, except in the case 
of personal misconduct, shall he pay the costs, to which he 
may in that way put the party. 


The Lord Chancellor. 

The practice is well established, that, where a bill is filed 
against an heir at law, praying relief, as in this instance, to 
havtthe trusts ef the will carried into execution, if he, who 
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( a ) 2 Att . 424, 

5 Aik. 387,^ 
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has a great interest in the inheritance, and is favoured by 
the law, cross-examines, he is entitled to his costs ; being 
brought into equity, in order that the will may be estab¬ 
lished against him ; and having a right to see whether he 
is disinheritetd or not. If he chooses to examine witnesses 
himself, the question of costs will depend upon the circum¬ 
stances. But he is indulged in going a step farther. Oh 
account of the frail and imperfect mode of examining into 
facts in this Court, he has a right ex dehito justitiee to de¬ 
mand an issue j and, if he does, setting up insanity, he 
shall not have costs, unless he establishes ^it ; and, if it 
should appear that, knowing the devisor was perfectly sane, 
he set up that pretext, he would fall within the scope of 
Eord Hardwkkt^s exception, 


There is no foundation for saying this testator made this 
will under any undue influence. He was not a person 
living in great privacy ; that mode of life connected with 
singular manners, not giving an opportunity of knowing 
* tfee.ststc and character of his mind ; but a nobleman, ap¬ 
pearing in them agistracy, the House of Lords, and in public 
life. Yet, though a clearer case could not be made out to 
the satisfaction of the Court than was made out upon this 
trial, whatever delusion the heirs fell into, I cannot say they 
wickedly and fraudulently contested this will, so as to fall 
within the exception stated by lAordHardwicke. This, there¬ 
fore, though the will is fully .entitled to protection, is not a 
case in which I ought to give the costs of the trial of the 
issue. As to that there must be no costs on either sidei' 

But I must give the costs of the motion for a new trialiT***^ 
to be paid by the heirs ; and they must have their 
in equity. 
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WARTER against 


November 13. 


UNDER a bill for an account against a devisee in trust Where the 
j . .1 ..r 1 1 L Court can be 

ana executor, a motion was made on the part 6i the daugn- »ntisflea th»( 

ter of the testator, being general relsiduary devisee and 

legatee for life under the will, *that pending ?he accounts lowance for 

she may have an allowance out ol the rents and profits and wiu'*^be**'aU 

divideuds for maintenance. lowed, pend¬ 

ing' the ac¬ 
count, to the 

Mr. Alexander and Mr. Bell in support of the motion. 

an account- 

In Wear v. Wilkinson^ the testator bequeathed all the 
residue of his personal estate to his brother and sister. 

The defendant IVtlkinson, who was one of the executors, 
for sometime made them an allowance, which, when they 
filed the bill for an account, he withheld; and an applica¬ 
tion of this sort was made to Lord Kosskjn* The answer 
stated, that all the debts were not paid, and that some 
accounts with government, the testator having been 
raissary-(>eneral, nere unliquidated. Lord Rosslyn or¬ 
dered an allowance of 800/. a year for their maintenance, 
until the accounts should be taken. Applications of the 
same kind have been made since ; one to your Lordship 
U}>on petition. The Conit will take care thslt creditors 
shall not be injured: but when satisfied as to that, will not 
permit the rcsiduarj legatee to starve. The affidavit states, 
that the peremptory da\, ajipointed by the Master for cre- 
•ditors to come in, expired on the 23d of last May, and 
she believes no creditor has roine in. The income of the 


whole property is something more than 200/, a year j of 
which 73/. was rents and profits of real estate. 


Mr. Spranget for the defendant, objected, that this 
daughter was entitled only for life with remainders over, 
if entitled to any thing; which depended upon a question, 
whether by marriage she had not incuned a forfeiture, 
also, that the case made by the defendant, was, that she 
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luid received large sums during her father’s life, without 
his knowledge ; and *had possessed part of his personal 
estate since his death. She is therefore an accounting 
party ; and upon these grounds the decree for an account 
was made at the Rolls against her, as well as the trustee. 


Mr. Alexander, in reply, said that her examination stated, 
that she had laid out more than she had to account for. 


The Lord Chancellor. 

The general rule is.admitted, that the Court ought not 
to take any sum from a trustee for the residuary legatee, 
until the fund appears clearly free from incumbrances. 
But I very willingly accede to the practice which began in 
Wear v. Wilkinson; and is very just on account of the de¬ 
lay in taking the accounts; that when the Court can see 
clearly, that there will be a clear fund, the residuary lega- 
shall have an allowance for maintenance in the mean 
time. But I take it, in that case there was no mutual ac¬ 
count. The question was only as to the incumbrances; 
and then, the time given by the advertisement for creditors 
to come in having expired, the Court is safe in granting 
an allowance. But this lady has received part of the eH'ects. 
Her examination shews, that she is an accounting party j 
and the balance may turn against her. 


No order was made. 
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LOWTHER agaimt LOR0 JuOWTHER. 


1806. 

^OV 10, IS. 

12 14 . 1 ?. 

THE object of this bill, filed by parties, entitled under jurudittion 

the will of Lord I onsdale to his personal estate, was to **y *" ®* 

* quityfor the 

have a picture delivered up by the defendant Bryan; deiueryof a 

having been deposited with him as an agent, for tlys purpose 

of being exchanged for other picture s, by the other de- A valuable 

fendant Lord Lowlktr^ the executor ol Lord Lon&dale: ^sited by 

Bryan claiming to it tarn it, as pui chased by him, under 

the foilovi mg circumstances: in pictures, 

.. and (laimed 

to be letain- 

The picture, the subject of which was Mars and Venus^ purc^a*^ at 

having been cleaned, was considered as a valuable original, a iciy low 

On the 9th of May a conversation took place between jipccted^*m 

Bryan and a friend of Lord Lotvtlier*s. That gentleman ascertain 

by his depositions represented his proposal on the part of tlitre'viat a 

Lord Low!her. to which Bryan agreed, that Bryan should 

° posscs&ion 

immcdiattly allow the value of 3(X) guineas in pictures: wasasajpjnt, 

and account for whatcvei more the pictuie might produce, 

'ificrefore 

Bryan, In his answer, denied that; and stated, that upon pu-chase 
his declining to set a value upon the picture, and desiring 
the witness on the part of Lord Lou ther to do so, the wit- tion 
ness set the value of 300 guineas upon it, that thf defend- 
ant Btyan then did oiler to give Lord Lowther an engage-*^'^"^^'^^'®’*. 
ment to account in pittuies loi any farther produce above the usual* 
300 guineas, which, being on the part of Loid Loivther 
djsclined, the defendant considered it as sold to him. He assets, coiM 
aftcrwaids allowed the faiihirvaku of 100 guineas, as- purchw!^* 
signing as a reason, tliat the iiiciui e lui ned out better than ®*” 

he had expected; and he made a subsequent offer of 400 th^reforenot 
guineas more *bv a ktttr to the witness ; who applied to 
him by the direction of Loi d Lou tin t to get if bwA. The 
picture, however, having excited much attention, was pro¬ 
nounced to be a Titian of great value: Bryan by his answer 
admitting it to be worth .s,000/. 


VoT.. n. 
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For the plaintiffs, and the defendant Lord Lowther^ it 
Avas insisted, that the evidence against the answer of Bryan, 
as to what passed upon the 9th of May, was supported by 
another witness. 

The Soliator-Geyieral, Mr. Fonblanqi(e, and Mr, Tkarn- 
for tjbe plaintiffs. 

The Attorney-General, and Mr. Wingfield, for the de ¬ 
fendant Lord Loxvther. 

No doubt can be entertained of the jurisdiction of this 
Court for this purpose.(«) The ground is the same as 
that, upon which the specific performance of an agreement 
is enforced; that the specific thing is the object; aiod 
damages cannot be a compensation. 

The question is, whether the defendant Bryan can be 
considered a purchaser for valuable consideration, without 
notice. The first objection is, that he was an agent, bound 
atti a trustee, to make the most of this picture, and to ac¬ 
count for the produce. As an agent and trustee he could 
not purchase from his principal, without giving him the 
benefit of all the information possessed by the agent. The 
object of this defendant, giving the additional sum of 100 
guineas afterwards, could be no other than to thro'.v off the 
character of agent, *and convert himself into a purchaser, 
when he had discovered the value of this picture; and the 
farther offer of 400 guineas more was from the same mo¬ 
tive, to give the colour of a lair equivalent. 

As agent for Lord Lorulhcr, he was bound to exci^pS 
skill to make the most of this picture, and to give toJMs 
principtd the benefit of all his information, especiallf ^ 
this case ; a professed dealer in pictures ; the other 
a nobleman, ignorant of the art, supposing this a fptCfup^ 
of inconsiderable* value, which on account ofthe fubjact 
lie wished fo exchange. In order to give validity ito the 
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iicw contract, Bryan should have Communicated every 
thing, that this was a most valuidile picture, by Titian, 
Suppose a mine discovered upon an estate by an agent; 
who, purchasing from his principal, conceals the fact, say¬ 
ing only that it will turn out better, and therefore he will 
give ItX) guineas more : -would such a contract be endured 
in this Court ? The subsequent letter of Bryan to the 
witness, on the 26th of May^ shews the transaction was not 
finally arranged, that letter making a farther pfFer of 4{X> 
guineas to a person authorised only to get back the picture, 
not to make a compromise as to the price. 



y. 


The next objection is the admitted character, in which 
hor^ Jjixvther was acting, as legal representative of Lord 
Sjonsdak / Bryan apprised therefore that thi« picture was 
part of Lord Lonsdale's personal estate. The proposition 
cannot be maintained, that an executor can make a title to 
a specific chattel, unless it is disposed of in a course of ad¬ 
ministration. Suppose the object of this suit was to restrain 
Lord Lowther from selling this picture. This Court has 
not gone the lengih of deciding, that under all cirajm-*- 
Stances an executor can make a title to any part of the tes¬ 
tator’s esmie. ♦The contrary was settled by the House of 
Lords, reversing the decree in Humble v. BiU,{a) It has 
been supposed that Lord Thirdxvicke.^ in Nugent v. Gif- 
ford^{b') and Mead v. Lord Orrery^i^ had impeached that 
determination, but in the late case of Hill v. Simjmn^d') 
the authority of Humble v. A///, is so far recognised, that 
jhe doctrine is brought back to what it was originally ; tfiat 
a person dealing with an executor, evidently not in that 
character, the transaction falling within no part of the duty 
of an executor, is bound to see that he has a pow'cr beyond 
• ^|tat belongs to that character. If these pictures had been 
sold for a return in money, the argument might have been 
urg^d, that it was necessary to pay debts ; but, the naturt 
die dealing being exchange, the terms of the conti^Ct 
^af| diBifive evidence^ that tlie executor was dealing, not 
w^ oyieiv to any purpose of administratipp, but upon 
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some speculation* 1^ this respect there can be no difier- 
cnce between chattels real and personal. The former are 
equally applicable to debts, and the executor acquires no 
higher title in them. 'A Court of.Equity must consider 
a transaction, not within the line oi the executor’s duty, as 
void with reference to third persons. U’hc whole law on 
this subject is stated in the very able judgment of the Mas¬ 
ter of the Rolls in Hill v. Simpson ;{e) stating the result of all 
these cases, that an executor exercising his legal title ac¬ 
cording to the due course of law, has an uncontroulcd pow¬ 
er to sell i but, if he is dealing evidently for his own bene¬ 
fit, not in the way required by his duty as executor, for 
instance, pledging the assets for his own debt, or exchan¬ 
ging *for something for his own use, the owner has aright 
in this Court to have the specific thing delivered up. 


(a) See 1 
fft'o C- C. 9. 


» 


The inadequacy of the consideration, as represented by 
Bryan^ is so gross as to excite surprise in any one, accord¬ 
ing to Lord Tkurlow's expression ;(«) and alone furnishes 
a sufficient ground for setting aside the contract: this de- 
“Tewdtint contending that he is to have for 800 guineas, pro¬ 
perty which he admits to be worth 5,000/. If the last 
transaction upon the 26ih of May^ when he offered 400 
guineas more, as a final arrangement had been conipleated, 
that contract must have been set aside upon the bill of 
Lord Loivther ; and the only consideration would have 
been upon what terms this personal chattel should have 
been restored. 


Mr. Perceval and Mr. Troxuiry for the defendaitt 
Bryan. 

The only question is whether the property was changed,' 
or whether tWls was a deposit with an agent. The effect 
is a distinct and absolute sale. The case of Hill v. Smp‘* 
(^) Atm, vel. has no resemblance to this. That was a transfer 

7. p. J52. jjy executor, insolvent at the time, for his own dpbt 

within two months after the death, to a person acqtti^tod 
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with his situation. But is thete any c^e of a solii^est‘exe¬ 
cutor knoifrn to be so, administering the effects of a most 
solvent testator, infinitely beyond any demand upon them, 
the executor himself beneficially interested, no risk of pre¬ 
judice to the estate, that under such circumstances fraud 
has been presumed i and, a disposition of part of the as¬ 
sets •‘hasbccn held Sidemstavit ? Tcnjlcr v. 
shews there is no general rule, that an executor may not 
dispose of the assets, though the effect should be to de¬ 
fraud a creditor. In Farr v. Newman^{h) and Wkale v. 
Baoth^^c) the general rule is stated the other way, that an 
executor may dispose of the assets, that his power over 
them is absolute, and they cannot be followed, with the 
single exception, where there is a contrivance of a devasta¬ 
vit between the executor and the pun:haser. That was 
the origin of all these cases, breaking in upon the general 
rule. In ^tck v. Stams^(d) Lord Chief Justice Eyre 
certainly expresses strong dissent from the doctrine of the 
dtree Judges against the opinion of Btdkr^ Justice, in 
Farr v. Nexvman>{t^ 


f, 


Lowther 

Lowtibiee 
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Then as to the principal question, whether this picture 
was deposited with Bryan for sale, and he was to advance 
300 guineas upon it in the first instance, and to account 
for any produce beyond that sum, the alleged agreement 
for that is distinctly denied by the answer, and the evi¬ 
dence cannot prevail against that denifd. The conclusion 
is clear, that Lord Lowther intended to sell this picture 
altogether not to incur the risk of cleaning, &c. taking 
upon himself a speculation so uncertain as to the result. 
If Bryan can be considered as an agent, certainly this 
transaction cannot stand as a sale. 


^ The Solicitor-General, in reply. 

\ admission that if Bryan was an agent, this cannot 
sti^as.it aide, rediKeatlie case to a very short question of 
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vUSOfi, fact. Here are two witnesses against the ^awswer ? but, 
taking it as if there were one only, this answer cattnot pre- 
, vail upon the rule, that is relied on. That rule, adopted 

great reluctance, is taken most 
strictly. The denial must be positive; and under such 
circumstances, that the Court must give credit to it: other¬ 
wise it shall not prevail, (a) The rule does not receive 
much favour; not standing upon any satisfactory reason. 
Hie rules of evidence do not compose the most admira¬ 
ble part of the civil law j proceeding upon a sort of arith¬ 
metical proportion, according to the number of witnesses ^ 
concluding therefore, that between the affirmation of one, 
and the denial of one, there is perfect equality. But is that 
conclusion just, where the witness is perfectly indifferent, 
and the denial by a party, who has every thing at stake I 
This denial is followed by an admission, that the defendant 
did offer to make the engagement, stated by the witness, 
who declined to accept it; and therefore the defendant 
considered the picture as fairly cold to him : the slightest 
““dissswiction possible. Tiicre may be no great inconsistency 
between that and the account of the witness; the one con¬ 
struing silence an acquiescence: the other giving it the 
effect of declining the offer. Was it fair dealing to desire 
ihe other to set a price, not then saying, he would give 
that; but, when a Ic^w price was named, then declaring he 
would give it, with an offer of what more should be pro¬ 
duced j and a.s no answer Was given, concluding, that the 
offer was declined? 


It appears Ly the answ'er, that Bryan knew the value ol* 
* 102 picture was 5,fXX)/. immediately after he *had cleaned 

it. He represents, that he formed his opinion upon his ojiniur 

C 

examination of the picture, after it was cleaned, not upon 
the judgment of any other person. He was liound to tell. 

(o') The deni4> if positive, prevails against the single witness, unless 
confirmed by oircwmstances. Evan* V. Michtdl, ante, vqI 6. p. 474. 
Ibee p. JSS. Mmt-Jmiia Company v. Jhnaid, ante, XQh 9. 
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tW$ piawt^^.iThis Court would have compelled him to 
sell it, if he had delayed for anty length of time. It was 
sold to him for that purpose^ He was collecting pictures 
for sale only. He must be considered a trustee for sale in 
every respect. If he had put it up to auction, and purchar 
&ed it himself in another name, and afterwards sold it at a 
profit, he would have been a trustee as to that< He ad«* 
mits, he was not to make profit by that picture. His profit 
was to be only upon the pictures he was to give in ex¬ 
change. I'he clear result is, that he must be considered 
as an agent. How can the addition of 100 or 400 ^ineas 
be reconciled with fair dealing, if at that time he had any 
idea of the value ? 

As to the point upon the purchase from an executor, all 
the authorities concur to this extent i that where the exe¬ 
cutor clearly is not dealing for the purposes of administra¬ 
tion, the purchaser is bound to go farther; and to see that 
the executor has the equitable, as well as the legal title. 


The Lord Chatvclllok. 

There is only one point upon which I wish not to deter- 
• mine immediately j not from any doubt of the principle, 
npon which this case ought to be decided; but, as it is re¬ 
duced to a question of fact, which depends not only upon 
the general tenor of the deposition, but may turn upon the 
, language. 

Considering the defendant Erijan as an agent, the prin- 
upon which a Court of Equity acts in cases *of this 
VHmd is very properly admitted; having bsen settled in 
,|^py instances, particularly in the time of Lord Eldon 
' ft^sting upon grounds, connected witli the clearest princi- 
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pies of equit^^ and the g^eral security of «'iz* 

That an agent to sell sh^ not convert himself. pur¬ 
chaser; unless he can make it perfectly clear, thatheTur* 
nished his employer with all the knowledge, which he him¬ 
self possessed. The admission of that principle reduces 
this case, except as to the right of an executor to deal in 
this way, jto the question, whether upon the 9th -Mry, 
Brym became the purchaser of this picture at the price df 
S^QO guineas; for the additional sum afterwards advancedi. 
must be considered as gratuitous upon his part ; as a mah, 
who, having by a bargain, which the law would support^ 
obtained an article much more valuable than he suppoiMtil, 
might be induced by his own spontaneous honour to thfov 
in some farther consideration. If Br^ah had himself set 
the value of 300 guineas upon this picture, die ddeision 
must have been against Mm immediately: the conditimi of 
the parties being so unequal; and though inadequacy of 
consideration is not of itself a sufficient ground for setting 
aside a contract, it is, u’^hen gross, strong evidence of 
fraud. (^) 

But this circumstance exists in the case; upon ivhich 
alone my mind has balanced j and I continue to doubt, 
whether this defendant, if he insists upon it, is not entitled 
to an issue as to that. Upon the 9th of Mai/^ Bryan refu¬ 
sing to put a price upon the picture, the friend of Lord 
ho'Wther set the price of 300 guineas. *I cannot, upon the 
evidence alone, attribute fraud to Bryan ; closing with that 
proposition, coming from the friend of the seller, and a 
person not Ignorant upon the subject. I cannot attribute 
more knowledge to Bryan at that time, before this pictU^ 
had undergone that process, by which its pristine beatUgr. 
was restored.* The rejection of the offer by Bryan, accord^ 
ing, as he represents, to the ordinary course of his 
to account for any farther produce, seems extraofdinai^ 

(h) See Martlod v. Muller, OMt, vol. 10. p. 29S, 
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Wibther tbe 9di of a specific coatract took place, j 
dejMHlckiippQ^e evitlence of th^ witnesses j wfiose cross- 
examinatkin in a Court of Law inay give the case a differ- 
cat ahape. Lowther. 


The other part of the case involves a question of great 
impon^ces. I have read the report of Hill v. ^impson»{a) („) Ante, \o\. 
A itK^ accurate and truly learned judgment never was P‘ 
pronoitnced than that of the Master of the Rolls; bringing 
together all the cases, and deducing the principle, depend¬ 
ing upon the point, whether in the nature of the dealing it 
appears, that the executor was not acting in the execution 
of his trust, and the distribution of the assets ; in which 
case it is incumbent upon the purchaser to inquire farther 
than the mere title, as executor. If Bryan was not a pur¬ 
chaser for 300 guineas upon the 9th of May^ that principle 
cannot come in question in this case. The question for the 
issue will be, whether it was agreed upon the 9th of May^ 
that Bryan should purchase this picture absolutely for 300 
guineas, to be estimated in pictures; or whether he was to 
be accountable for any farther produce. 


The Lord Chancellor directed the issue. 


*HUGONIN against BASELY. 

• 

’ THE case represented by this bill, was, that the plain¬ 
tiff, Mrs. Hugoniny being entitled to an estate in yamakay 
in fee-simple, within three months after her return from the 
WjtsUindieSy being then a widow, executed a conveyanpc to 
defendant, who was a clergyman, in feb-simple, sub- 
iect to the payment of an annuity of 400/. to herself for 
iilie. A letter to the solicitors, who were in possession Uif 
the title-deeds, admitted by the defendant to have been 
written by him, but from her dictation, lamented her desti- 
^01. 13. 13 


* lOS 

iV«w»nA<!ri^5- 
20.23. 
Recetm'Up. 
on aio|uMi a*' 
gainst the le¬ 
gal estate un¬ 
der a t»nv«y- 
ance, upon a 
strong suspi¬ 
cion of abu¬ 
sed confi-_ 
donee, ari¬ 
sing upon the 
answer. 



CASES IN CHANCBRY. 


3d06 tutc situation by the death of her husband ; anti stating 
that Providence had sent her a friend to manage her af- 
Hu^m advantage, concluded with a direction to deliver up 

Basely the deeds, and to settle her account with the defendiS^t* 

r 

The estate bad been let for one year at 600/. but that was 
accounted/or bv the circumstance that it was let to a per¬ 
son who had an c state contiguous , and it was admitted 
that upon survey the annual value did not exceed 4SOii. 

Undei these circumstances, admitted by the answer, a 
motion was made for a receiver. The solicitor, who pre- 
• pared the convevanct, was made a party, as he claimed a 
lien upon the deeds for his costs. He stated that he cau¬ 
tioned the plamtiif against making the conveyance. 
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The Solicitor-Getwrul^ Mr. IfoUnty and Mr. TVower, in 
support ol the motion, insisted, that this defendant,^stand¬ 
ing in the character of a trustee, could not possibly take a 
bounty from the <jue tj icst, and that the circumstances 
of this caserai-)C great suspicion. '1 licy cited Vann v Bar¬ 
nett y(a) and Shelly \ . Lloifc{y(h) .is authoiitics for gi anting a 
receiver before the healing, ag.unst a ptrson having the le¬ 
gal estate and claiming the beneticial mteiest. 

Mr. Percevaly Mr. Uichatihy Mr. Harty Mr. JS^uttuiy and 
Mr. Wetherclly lor the defendant. 

TTie cases of Vann v.Barmtt and Compton v. Beauro^^ 
were both cases of an attorney. Except in such cases the 
attempt to get a decision upon the right in this wav» by a 
mere sugg‘stion that the convej^ance was iinproptily ob¬ 
tained, has never been made. The authoiity gi\cn to thif . 
defendant by the letter to the soliators to gt i the deeds, and 
settle her account, is not sulRcicnt to bring him within the 
principle of attornies, agents, and ti usiees. 
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Tw® distinct questions arise : 1st. Whether so strong a 
prohftlbiUty of title appears upon this bill and answer, as 
will induce the Court, upon the ptinciples on w,hich it acts, 
to consider this plaintilF as having a strong interest to have 
the estate secured, in case she should obtaitv a decree i 
!2dly. Whether this defendant having the legal estate by 
advetae title, not being a trastce by his admission, a re? 
Gciver ought to be appointed by interlocutory order on 
motion. The decree iu the case of Purcell v. M^Namara^c) 
did not proceed upon *the connection of attorney and cli¬ 
ent, or trustee and cestui que trust ; nor upon the ground 
that the plaintiff did not know what she was doing. That 
decree was made and affirmed upon a principle, not con¬ 
nected with any such technical relation, that the answer ad¬ 
mitted, according to the letter, admitted by this answer, 
that the plaintiff and her sister were under the particular 
protection of the defendant, who ought not to have per¬ 
mitted them to make a deed in his favour j that they look¬ 
ed to him for advice, and were entitled from him to pro¬ 
tection of their property. There were repeated ratifications, 
and a lapse of 20 years between the execution of the deed 
and the hearing of the cause. The Master of the Rolls 
distinctly put his opinion upon that clear principle. All 
fraud and undue influence were denied ; and the convey¬ 
ance was represented by the answer as a deliberate voluntsi- 
ry act in favour of the defendant and his family. 


UugoolQ 

V. 

Basely. 


(c) Post. 

* lor 


I admit, I am not in this way to decide, or prejudice, this 
cause. All that it is necessary to say, is, that there is a very 
strong probable title in the plaintiff to call back this estate 
t|pon such terms as may seem projjcr at the hearing i which 
she appears to have conveyed under such Circumstances ; 
reserving only an interest for life. The question then is, 
whether, whatever may be my opinion of the complexiq^* 
o| this case upon the bill and answer, I ought to interfere 
by appointing a receiver. A very strong case has been 
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produced ill favour of that. In Vann v* llio 

defendant had the legal estate in trust to pay himsdtft But., 
as one of the ruling principles of this Court is, that there 
must be some evil actually existing, or some evidt^e of 
danger to the property, if the Court ^should not interfere 
to induce it to act in this stage of a cause, as in the instance 
of waste, Jthough 1 have a strong inclination to grant * 
receiver, I will look into the authorities before I deieti- 
mine. • 


iTovembcr22. The Lord Chancellor. 

f 

Under all the circumstances jof the case I have no doubt 
of the jurisdiction to appoint a receiver* But, in order to 
avoid the expense of that, the plaintiflF being entitled for 
her life to an annuity, admitted to be very near, if not quite, 
equal to the rents, I propose an inquiry what arrears of the 
annuity are due: the defendant to pay the amount forth¬ 
with ; to give security for the future payments, and to ac¬ 
count for the rents and profits. 

The owler was drawn up accordingly. 


IIIXON against OLIVER. 

Nov. 17, 18 

Bequest to a settlement, previous to the marriage of Afnaham' 

with Faithy Tork, lands in Easington, held by lease 
year for life, for three lives under the bishop of Durham., were conveyed 

marriage for Abraham Oliver for life ; 

disposed of . 

us she tltinks proper, tf> be paid after in r death,” and a leasehold huUbe and furniture 
for life - an absolute luteiest in the .iW/ tidiismissible to the administrator , not* 
mere power <*f appointment 

Will |mt CQMiU'ued bj rcfeiencc to a settlement, Uie pixivisions differing in sonWB 
respect^abiot^i a substitution was intended. 

Bhiilnedoi} between repugnancy and a qualification, 
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sin/dly^i^iilis iti trait, by mortgage, '^or out of the 
reoti and fi/rojits of the premises, to pay to Fmthy Torky 
during her life, the yearly sum of 60/. at the time therein 
mentiiiied ; and in trust by mortgage or sale of the premi¬ 
ses, or by all and any of the same ways and means, to raise 
within six calendar months after the decease of Abraham 
O/her^ the sum of 300/. and pay the same to suth persons 
and for such purposes as she the said Faithy Tnrk by deed 
or win should appoint ; and in default thereof it was de¬ 
clared, that the said sum, or so much whereof no such ap¬ 
pointment should be made, should not be raised. By ano¬ 
ther deed, also previous to the marriage, a house, held hs 
lease for 40 years, from the dean and chapter of Durham^ 
was assigned to the same trustees, in trust for AbrahamOh- 
ver for his life; and after his death for Fmthy Tork for her 
life ; and after her death for Abraham Ohner^ his execu¬ 
tors, administrators, and assigns. 

Abraham OUver by his will, dated the 5th of December^ 

1801, made the following disposition : 

“ To my dcaily beloved wife Vaithij Olivn GO/, a year 
“ as her dowrj, to be paid quarteily by my executor from 
“ the day of my death, and the sum of 300/. to be dispo 
“ sed ol as she thinks proper, to be paid after her death, 

and also my leasehold dwelling-house and furniture du- 
** ring her natural life.” 

• The testator died soon after the date of his will ; and 
his widow survived him about a month, and died intestate; 

|JOt having disposed of the legacy of 300/. The bill was 
filed by her administrators against the executor and residu- 
0 ary legatee of Abraham Oliver^ praying payment of the 
legacy of 300/. 

*The defendant by his answer submitted, that the wiUHH mt 
waynerely intended to be a confirmation of the settlement, 
so for as relates to the sum of 300/.; and that Faithy Oliver 
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had only a power of appointment ovet'thftt 
property or vested interest therein by vttfue of thtS j 
anrl, as she died intestate, and without making^ any appoint* 
tnent of the said sum of 300/. it ought not to be%ti9ted j 
and the plaintiffs are not entitled to it. 

Mr. Rkhards and Mr- Hall., for the plaintiffs, upon the 
authority of Robimon v. DHs^ale,{rt) Tomlins&n v. 
tont^Jj) and the several other cases, referred to in Mdhies 
V. Co^hil^^c) contended, that the interest in this legacy of 
300/. was absolute property, as distinguished from poweiv 
These cases shew, that the Court has in various instances, 
where the words might have imported the contrary, given 
an absolute interest to the devisee or legatee. What is 
there in this will to prevent that construction ? Both the 
annuity of 60/. and the sum of 300/. are given by the same 
clause, and the bequest of the latter is a continuation of the 
sentence, and a direct bequest, as much as the annuity of 
60/. and the leasehold property, mentioned afterwards. 
An absolute interest bi mg given in the first instance, the 
subsequent words, if repugnant, may be rejected. Cam. 
Dig-. Dev. JV. 7. 

T\\p Soluitor-Geaeial and ."^h. Jiaitui, Irji the defend¬ 
ant. 

There is no way in which the testator’s widow can have 
any personal enjoyment of this legacy. The effect is a 
mere power to dispose of this sum as she thinks proper. 
She must make an appointmeni, and *that must be done 
by deed or will. In Tomlinsou v. Dighton/^a) the persons 
to be the appointees, were pointed out; and the intention 
was, that the wife should have some species of property^ ^ 
vh. The enjoyment for life. If there is any doubt upon 
this will, it is cleared by the settlement; which mayk^ 
resorted to in aid ^f the construction ; as the proVi»io#by, 
the will is a substitution for that by the settlemttnt|t<Ai|d 
according to the authorities upon the subject of ‘‘SUtiilat©* 
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tliei^torohgest of whii^ \>& Copley v. Copley^{b') 
both. In a late case, at the Rolls, Fisher 
V, Tkss^emi of^ngUmd^ a sutn of money was given to be paid 
to a wonaan for life; and afterwards* as she shall dispose ; 
and it was held only an interest for life, with a power; and 
the same point was decided in Reid v. Shergold.{(;') 

■; i' Iv '' ' 



Hixoit 


V. 

Oliver. 


(^)l P. fVms. 
147. 

(c) Ante, Urol. 
10. p. 370. 


The Lord Chancellor. 

< 

The words that immediately follow the legacy of 300/. 
arc not repugnant. They form a qualification of the legacy; 
for the payment is postponed. 


I shall look into the authorities; but I have formed an 
opinion upon this point. T his is a question of intention, 
which the Court can get at only by the words of the will. 

Several cases have been cited. In Maskelyne v, M^ske- 
ym\{d') it might have been argued, that the disposition {d)Amb.7S(i. 
must have been intended to be by will; and that without 
>uch disposition the money was not due; for if the pro¬ 
perty was absolutely his own, it was needless to insert that 
direction, that he might dispose of it by will. So in other 
cases that have been cited, it might have heen argued, that ; 

by the frivolous words ^introduced, it was not iiuended to -*• ||2 
giv/t the absolute interest; as the law would supply that 
power. What is the distinction in this will ? T here are in 
the first instance, words sufficient to convey this sum, as 
ahaolute property. Then follows the qualification, restrain¬ 
ing the payment, upon such application of the fund as she 
may make, until after her death. It would be too much 
to put upon the will a construction, which it will not qf 
iteelf bear by reference to the settlement; for, though it is 
trttl?, according to the cases of satisfaction* that she is not 
letnitled to both provisions, and the legacy is in effect a sub- 
i^utiba for the provision by the settlement, yet it may not 
same thing, and there may be a variation of inten- 
‘tioili th<e legacy being given according to her absolute dis* 
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position j not depending upon the execution of a 
will. It will turn upon the effect of the words “ to,l|e paid 
“ after her death.” Such words as those do not ocoir in 
any of the cases that have been cited; and if they were not 
in this will, she. could immediately have called for the 
money : but they have the appearance of an intention, that 
the monej' should be paid after her death to ao*ne person, 
to be appointed by her. At present I think she was abso¬ 
lutely entitled. 


The Lord Chancillor. 

I’he opinion that I threw out yesterday, is confirmed ; 
that this will gives to the widow, not only the annuity of 
60/. as to which there is no question, but also the legacy of 
300/. at her absolute disposition; and therefore her admi¬ 
nistrators arc entitled to file this bill. This judgment is 
supported, not only by the authority of the numerous 
cases that have been referred to, but also by general prin¬ 
ciple. 

♦The first of those cases is Rohinsm v. Dusgale^o^ 
which cannot be distinguished from this. The caseC^-) 
there cited from Lord Hohart, is clearly right. The patl^ 
was to be called upon to pay only in the event provido^* 
In Ma$kelyne v. Maskelyne^<^c) the same point was dexided 
upon that authority by Sir Thomas Sewell^ a very eminent 
Judge. Compare the words in those cases, with those (gf 
this will. The difference is in favour of these plainti^ 
If this legacy had been expressed merely to be disposed 
of as she thinks proper, it would be clearly within the pre¬ 
ceding cases; and, the subsequent direction, “ to be paid 
“ after her ‘death,” strengthens the construction upon die 
various authorities; that a legacy, not given at a future 
time, but given to be paid at a future time, is a vested 
mly postponed ; the time being annexed, not to the legacy, bet ip the 



ccjia^id'wiBd aniMrxed not-.',*© the 
p^yaient o«ly^ AlVtho^e cases are 
Thld'.therefore was a legacy 
vested, Isftlt ndt due till after the death,of the legatee. She 
coeiid diia{!bse ctf it as she thought proper, noj being con¬ 
fined to H dispP^hion'by will j and the person to whom 
ashe miglnlia^ie'lhought proper to dispose of it, jrould have 
stood in iWfv,place, entitled to receive it from the assets. 


w 


UiK<gA 

y. 

Oliver. 

(d) JRoper ODs 
Legacies, 
c. S. 


The settlement at first made some impression upon me j 

upon which it was ingeniously argued, that the intention 

was to give by the will the same interest that had been 

before given by the deed. That was properly given up in 

the reply, as there is a difference between the two clauses. 

The case of Holmes v. Coghill^ie) in which I concurred in (e) Ante, vol. 

all the principles stated hy ihe. ^Mastef ^f the Rolls, \ 

strongly supports this deoision* Tlie Master of the Rolls # 114 

held, that powers must be express, and must be strictly 

construed, and seems to think, Courts of Equity were not 

altogether warranted in supplying defects in the execution. 

The want of execution they cannot supply. Certainly it is PowVi^niufit 

not easy to understand the principle upon which the Court 

has erone to such an extent upon that subject. plted j and 

° are eonatm- 

cd strfctfy. 

In this case, however, it is eno\igh to say, ihpt as power 

is a restraint upon property, it is never to be implied; that ecatida 4tfc 

this is a direct bequest of property, and therefore the 

plaintiffs are entitled. i? 

^ tlve want of 

execution 

__ cannot be 

—~ auppUed. 


HIERN against MILL. 

JfLv^embet 


ia.;e0, 

* * THE bill stated, that in January, Jf98,' the defendant Equiuflde 

itfi/A being indebted to the plaintiff in 250/. for securing inortg-agje : 

de|x»it of U* 

'^.^aedl pnslbrred to a purchase with notice. 

5 ,. £,iridfnce in writing, not admitted, as an agreement unstamped, dpes not prevent: 
Ihtw eiddenoe, if otherwise juimissible. 

undecthe general prayer; if consistent with the ease made by the bifi. 
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the repayment with interest^ proposed to fiatjpr jatQ 
and aho to make a mortgage to the plaintW of a 
called Upcott i to which proposal the plah^tifiT |,t»isChted, 
and accordingly Mill executed a bond^ dated the I Uh of 
January^ 1798, with condition lor payment of 250/. With 
interest, on the 11th of Julij next} and he attite same 
time left in the hands of the plaintiiT certain title-deeds, 
which he represented to be ail the title-deeds, ^ way of 
mortgage, pledge, and security, for repayment of the said 
sum, &c. till regular deeds of mortgage could be made and 
executed ; and, all such deeds have ever since been in the 
custody of the plaintiff. 

The bill farther stated, that the plaintiff having after- 
* 115 wards made farther advances, b} an account, settled *in 
No-jemhi*r^ 1799, Mill appeared to be indebted to him in 
the farther sum of lOO/. ; and upon that occasion proposed 
giving another bond to the plaintiff' for securing that sura, 
and forthwith making a lormal mortgige of said estate, 
as well for securing that sum as said 250/, with interest as 
aforesaid ; and accordingly executed another bond, dated 
the 14th of November^ 1799, for i)ayment of ICMj/. with in* 
terest, on the I4th of Moif next ; and at the same time 
again undertook to execute a regular mortgage of said 
estate to plain tiff for securing both sums with inieiest loith- 
with ; and that in the mean tune the plaintiff should hol4 
his title-deeds as a security lor the same ; and the plaintiff 
accordingly tendered deeds of mortgage for t xecution j 
which, though approved by' J/;//, were never executed,, 
and another sum of 20/. was also due by the defendant 
A/i//to the plaintiff, for busii»ess done as an attorney; |pr 
which sum the defendant at various times agreed that the 
said estate should be, or the said title-deeds should remain 
. in the hands of the plaintiff, as a security also. 

The bill therefore prayed au account, and in default of 
^yment, a conveyance of the estate, charging that the 
0 defendant, Arnold^ claimingunder a conveyance to him 


1806. 

Hlchi 

V. 

Mill. 
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5 . 

m 


V'aWIAf Oon^ltiemiott, had reason to believe* at the time 
dftvhini; such conveyance, that the title-deeds were in the 
hands of ||»e plaintiff by way of mortgage, &c. 


tm. 


Hierft 

V 

MjW. 


The answer of Mill stated, that the deposit of tltc deeds 
was for the sole purpose of preparing a mortgage to yohn 
^iianie; and denied that it was fur the pmposie staietl in 
the bill, or any other purpose. Both the defendants stated 
that the estate was advertised for sale before Aniold^s pur¬ 
chase ; and Arnold denied notice, ^or that he had any 
reason to susptet that the deeds were left in the. plaintiff’s 
hands by way of mortgage, &c. or that the plaintiff had 
any claim or litnthireou; the defendant belitvmgthat 
they were only deposited, and held by the plaintiff, as secu¬ 
rity for ^larne. 


The evidence for the plaintiff proved a tender of the 
mortgage-deeds to AIill for execution in 1800 ; that he did 
not execute tlnm, being ill ; stating, that on that account 
he could not execute them, but that he would call on the 
plaintiff in a few days, and execute. 


MtlPfi attorney by his dt position stated, that he ap¬ 
proved the mortgage on the the part of Aitll; who said, he 
would return it to the plaintiff to be engrossed; and in¬ 
formed the deponent, that he owed money to the plaintiff, 
and the deeds of the said estate were in his hands. A 
prior mortgagee stated that he delivered the deeds to the 
• plaintiff at the request of Mill^ who said he wanted lo raise 
more money upon the estate. It was also pro\ ed, that the 
plaintiff gave distinct notice of his claim to the peison who 
advertised the estate, and to Arnold. 


The Solicitor-General^ and Mr. Hart^ for the plaintiif. 


Upon the answers and evidence Arnold cannot be con¬ 
sidered a purchaser for valuable consideration without no- 
tirt of the plaintiff’s equitable mcumbrancc, and therefore 
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must be postponed* Sometbiog ttwire h 
must have taken place; for it csmnot be ib^ 

any man would purchase an estate, as free iofum- 
brances, without any outhtanding terra to protecrt him, crad 
not ask a 'single question about the tiile-deeds. Some 
Iational account is required, that *^he was misled in his 
inquiry; aht wing that he was not grossly nvgligent. 'ITlis 
subject of priorit), u iih refei cnce to the possefsiott of title- 
deeds, was tonsidcrul by Lord Eldon iu Evans v« Bk&k- 
nellj(a) though the point in that case does not directly ap¬ 
ply to this. 

Mr. IloUist^ Mr. Troxi'er^ and ^Ir.Sptansftr^ for the de¬ 
ft ndanis, insistt d upon the statute of frauds,(/>) and the 
case of fjreren V. .St/it !■«,(() in vidikh, it was said, it ap¬ 
peared by the decrees, that the House oi Lords held, that 
neither the answer nor the evidence ought to have been 
read : that in this case parol evidence could not be admit¬ 
ted ; there being an agreement in writing, which, though 
proved, could not be admitted in tvideiice ; not being upon 
a stamp. They also objetud to a variation of the specific 
relief, proposeil under the geneial prayer, » 

The Eoinitor-General^ in leply. 

The objection to receiving any parol evidence in this case 
would go to a great extent. All the decrees establishing 
an equitable mortgage by a deposit of deeds, as in Rtmd 
v, Russel^id') are upon parol evidence. That rase has beea ' 
followed in various instances : to the extent even of adrai-'|> 
nisteiing the equity in bankruptcy ; so that a bill has not 
been considered necessary. Though there is an agreement 
in writing, if not upon a proper stamp, other evidence may 
be received ; as in the case of a receipt, not upon the priS* 
per stamp. 



cAWis m ciiA>fdE®v 

poktt, the 4octrine is very well stated m 
Ctettwr d^ridgedl i(a) A» meltes a conveyance to B. 

It pouter of revocafiCiti by will j and limits to other 
** uses. If A, dispose to a purchaser by the will, another 
** purchaser subsequent is intended to have notice of the 
** will, as well Of the power to revoke ; and this is, in law, 

notice ; and ao it ts in all cases where the purcHaser can- 
not makO'Cntt^a title but by a deed, which leads him to 
“ another fact, the pnrchaser shall not be a purchaser with- 
“ out notice of that fact, but shall be presumed cognisant 
“ thereof j for it is cnasa 7ieg‘liffent2a that he sought not 
“ after it.” 


*U'«! 



Hiern 


V 

Mill. 


(a) 1 hq Ca 
Ab 3",1 PI r- ’ 


A man seeing another in possession of the estate, must 
make faither inepiry ; and is equally bound to inquire (ar» 
ther, finding the title-deeds in the possession of another. 

The relief now desired may be had under the general 
prayer ; being consistent with the case made bv the bill. 
In the laie case of itcdm v. Soden, your Lordship refused 
the relicl, desired under the general prayer, us being qmtf 
inconsistent w ith the case made. 


The Lord Ch anci; li or. 

The doctiine of notice, as it affects purchasers, is of such 
immense consequence and extent that I shall look through 
the casts upon that. Upon the remainder of this case I 
Aave no doubt. It is clear the defendant, J7///, knew he 
had given an equitable mortgage. I should have received 
the agreement, if it had been upon a stamp, only as an ac¬ 
knowledgment that he had *at a prior time deliveied the ^ 119 
xfeSiis as security, not only for the debt then due but also 
for such sums as the plaintiff should afterwards advance. 

The purpose of the first deposit is not material. For what 
purpose were the deeds continued in the plaintiff’s posses 
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1806 siou, which is proved beyond a doubt by ihi stroisgiait Cvi- 
dencc besides the paper, which I cannot receive ? 

Hiern 

The question as to Arnold^ is, whether he is affected by 

notice in fact or law, upon which I shall look into the cases. 

'I'here is something extraordinary as to the time at which 

Di&tjiiciion he became a purchaser. There is a marked distinction in 

andT^a pVr- ^his respect between a real estate and aY>*^rsoital chattel. 

fconal cli iticl: xhe latter is held bv possession ; a real estate bv title* 

tJie Uttei . ^ ^ ^ 

held by pos- Possession of an estate is not even prima facte title. It may 

tCn'er b/tN ^ lease, or on!) from \ear to year. I'he cases have 

tip, otwhK ii gone upon that distinction. Is there any instance of a |>ur- 

\ chase upon meic possession? If the vendor, being asked, 

dpn<e” Jtcfcnowledges to the purchaser that the deeds arc in the 

possession of another, who is to be postponed ? Here is 

crassa neg'lig'entta ; which, coupled with positive evidence 

of knowledge a year before the purchase, raises a case for 

a decree against Arnold^ if the proceedings are sufficient in 

form. 

As to that the rule is, that, if the bill contains charges 
putting facts in issue that ire material, the plaintiff is enti¬ 
tled to the relief which those facts will sustain under the 
general prayer ; but he cannot desert specific relief prayed, 
and, under the general prayer, ask specific relief of another 
description, unless the facts and circumatanres, charged by 
the bill, V ill, consistently with the rules of the Couit, main¬ 
tain that relief, I proceeded upon that with great reluc^ 
tance in the late case of S'oden v. Soden. A widow, entitled 
* 120 *tlcct between provisions by a will and a settlement, 

had not an opportunity of making an election ; not know¬ 
ing the value, and therefore not being bound, or to he con¬ 
sidered as intending, to make an election. All the facts, “ 
charged by the bill, and the prayer, were calculated to <3111 
upon her to make an election ; and I held that a declaradon 
th 'i she had elected, concluding her, could not be ipaintain- 
an'ier the prayer of genef’al relief { being inconsistent 
1 the case made by the bill, and the specific prAyer that 
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her ckction. But the relief now asked 
19 according tb ihe case made by the bilU There is no ob¬ 
jection therefore to the decree upon that ground. 


m 


18«. 

Hicj-li 

V. 

Mill. 


The Lord Chancellor. 


The only point upon which I deferred my judgment in 
this case is that of notice, which is of two sorts ; actual no¬ 
tice, which must be proved as any other fact, and notice 
construction of law ; as, where notice to an agent is notice 
to the principal, if the agent comes to the knowledge of the 
fact while he is concerned for the principal, and in the 
course of the very transaction which becomes the subject 
of the suit.(«) The rule as to notice, arising from /w pm- 
dtmi i« a positive rule of law, made to prevent purchases of 
litigated titles. Another case is where the law imputes that 
notice which, from the nature of the transaction, every per¬ 
son of ordinaly prudence must necessarily have. In the 
case of Bill v. Simpson{b) there is a direct recognition of 
the principle, *which is laid down in many cases. In Tay- 
lof V. Uilibert(a) Lord Rofitilijn states it thus : “ 1 have no 
‘’’ difficulty to lay dowm, and am well warranted by authori- 
“ ty^ and strongly founded in reason, that whoever purcha- 
“ ses an estate from the owner, knowing it to be in the 
“ possession of tenants, is bound to inquire into the estates 
“ those tenants have. It has been determined that a pur- 
“ chaser being told particular parts of the estate were in 
‘•possession of a tenant, without any information as to his 
and takingfor granted it was only from year to 
“ year, was bound by the lease that tenant had ; which was 
“ a surprise upon him. That was rightly determined ; for 
“ it was sufficient to put the purchaser upon inquity that 
was informed the estate was not in the actual posses- 
^bn of the person with whom he contracted ; that he 
“ could not transfer the ownership and possession at the 
“ same time ; that there were interests, as to the extent 
“ and terms of which it was his duty to inquire.” 
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'I'Kc came principle is laid down in Ptfyett^ ''S'* 0i6f^ ;(J) 
and the reason is, that the titlt^a of other flaen ought 
to be shaken by creating a tjtfl?,, vested in a third penson 
through his own folly. The settlement after marriage did 
not recite'the previous agreement: hut it was held, that 

the party ought to have gone to the wife’s relattoaik 

« 

u 

No comparison ran be made between the?ie cases and 
the case now before the Court, with respect to the strength 
K'ith which the principle applies. 1 repeat, *that land is 
held not by possession, but by title: not so as to personal 
chattels} for the common traffic of the world could not go 
on. Therefore a sale in market overt changes the property 
of a « hattel i and that rule, that possession is the criterion 
of title to a chattel, has been adopted iu the bankn^t 
acts :(&) so that, if the owner has permitted the bankrupt 
to be the visible proprietor, the property is divested; for 
no one can distinguish the property except by the posses¬ 
sion* But that is not so as to land; for no person in his 
senses would take an offer of a purchase from a man, 
merely because he stood upon the ground. It is not even 
prima facte evidence. He may be tenant by sufferanCs®, 
or a trespasser. A purchasei must look to his title; tad 
if, being asked for the deeds, he acknowledges he has not 
got them, the purchaser is bound to farther inquiiy. 

In this case, Arnold^ apprised that this plaintiff has got 
the title-deeds of MilPs estate, does not choose to go to 
the plaintiff to inquire whether he has a claim upon k, 
but purchases the estate fiom Mill by collusion ; but 
suppose it meiely negligence. So much is the equitable 
title from the possessioji of the deeds recognized even at 
law, that if a man having made the deposit previdualy, 
makes a title accordingly, only two minutes before h® ab¬ 
sconds, it is ft legal title, and cannot be impeached; for 
though the ligal ac^ svas done iu contemplation of bahk- 
luptcy, it is protected by the previous equitable tidtj be-» 
ing only effect givc<o to a title, created not in contemplation 
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oi baokruplcy, and except in form complete by the depo- 
«iit.(l') Therefore, ^though I should make the decree 
^ against Arnold^ even without an issue, upon the evidence of 
the rts ghive^ notwithstatiding the denial in his answer, I 
rather choose to decide upon this clear principle of law. 
Therefore an account must be taken of what is due to the 
plaintiiF by il/i//, to be paid by Arnold^ who hag an clec- 
tiewn to keep the estate and pa) the money. 


RIDER agaimt KIDDER. 

BY the order pronounced in tliis cause(rt) in Alardiy 
1806, the defendant was ordered to transfer the piOck; 
and it was oidered, that service upon the clerk in Couit 
should be good service. An application was made by mo¬ 
tion under the late act of Parliament,(i) for a transfer upon 
the ground supported b) afHdavit, that rt peated applica¬ 
tions had been in vain ; that the defendant cannot be found; 
her solicitor stating, that she is resident in Scotland. 

The Atto} ney-General and IVIr. Phillimore appeared for 
the defendant; and admitted, that she had not made the 
transfer. 

The Sohcitor-General^ in support of the motion, said, 
this was a stronger case than those specified in the act: the 
ddfendant being under an order to transfer; admitting in 
Court, that she has not complied with that order; not sta¬ 
ting any objection to it; and not being amenable to pro- 
CiCSS* Under these circumstances *shcmust be considered 
as within the description of the act refusing to transfer; 
and a reference is not necessary. * 

(6) Thai the equitable lien by possehsion of deeds is disapproved, 
and not to be extended, see J^oms v Wtiktnson, ante, \ol. 12 p. 192 
and Aiiyfc renLfca in note(a), p 197' 

CfqlHIiarted, ante, vol 10. p 360. vol 13 p 202. 

36 Gto, III. c. SO. See ante, tol 3 p 5S 

VoL. 1*? . 14 



1806. 

them 

V 

Mill. 


..Vos, 21. 

Older for a. 
transfer c'f 
‘■lock, n ithin 
the St^. 3o 
Geo. Ill c. 
90 as upon a 
refusal « 
party, ap- 
peanng by 
counsel, and 
adnufttUff* 
tlial she bad 
disobeyed an 
orde* to 
tramfor. 


* 124 



CASES IN CHANCEJty. 



Rider 

■ V, 

Kidfter. 


The Lord Chancei,i-,o». 

When the party appears by counsel, and admits that she 
has not obeyed an order to transfer the stock, made so long 
ago as last ^lonh^ it is too much to say she does not re¬ 
fuse. What is a rtlusal, if that is not!' Under these cir¬ 
cumstances the order may be made under the act without 
a reference. 


I 


order was made accordingly. 


EX PARTE ARROWSMITH. 


Kim,S. 22. 

Order in 
^nkruptcy 
for taxation 
of a soUciC' 
or’s biU for 
business 
done in bank. 
ru}itoy and 
otherwise. 


THIS petition was presented under a commission of 
bankruptcy by a creditor, not the petitioning creditor; 
praying an order to tax the bills of a solicitor for business 
done for the petitioner under the commission, and other 
business. 


Mr. Hall^ in support of the petition. 


Your Lordship has jurisdiction to order the taxation of 
(a) Stal. 2 these bills either under the tul ol parliament, (a) or by the 
^3. general authority over solicitors. The words of the act 

are very large : “ At law or in equity.” Business done 
in bankruptcy, is both at law and in equity; the Lord 
Chancellor in bankruptcy exercising both jurisdictions. 
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(a) Ati/c, vol. 
5. p. 706. 


*Butthis point has been decided in £x parte Smith^a) 
in which costs were incurred merely by striking the doel- 
ct, the commission not having issued; and it was 
that the Lord Chancellor sitting in bankruptcy, had autph- 
rity to make the order for taxation. That decision was fol¬ 
lowed upon full consideration by Lord Eldon ; sittings not 
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in baai;ru|)tcy, nor in any suit* but merely as Lord Chan¬ 
cellor, in Ex parte the Earl of Uxbridgc.ib') 

Mr. Wetherell against dbe petition objected, that two of 
these bills were old bills ; which had been ratified by acts, 
Smd the right of taxation waived. 



Ex pat*(ie 
Arrowsmith. 


(a) Ante, vol. 
6. p. 425. 


The Lord Chakcellor observ'ed, that the jurisdiction 
to tax the bills of attorneys and solicitors, as officers of the 


Courts, subsisted long before the statute,(r) and had l>|»n (c) Stat. 2 

f Get,. III. e 
23. 8. 22. 


adopted in bankruptcy, and made the order. 


AUSTEN against HALSEY. 

BEDFORD HALSEY. * 126 

Movem&er 
19. 24.' 

ROBERT AUSTEN, by his will, dated the 2r»th of Construction 

November., 1796, among other legacies, gave to his children i’ng The’ fell 

FraJices and Elizabeth the sum of 3,0001. %-piece, in case persowd 
, • 1 • • i-rt. 1 i- ■ 1 estate to the 

they attain their respective ages ol 21 years ; but il either testator’s 

should die before she should attain her age of 21 years, he 

° ’ hetrs, exec- 

directed that the legacy ol her so dying should go to the uior.s, &c. 

survivor ; but, if both sliould die before that age, then the 

' liVhole should lapse, and be wholly and absolutely void. 21, or marry 

, ,, , , before th#t 

He desired his trustees to pay and allow such sum as they, a^e with 

in their discretion, should think proper or necessary, for 

and towards the maintenance and education of his children, marriage un- 

"^out of the rents and profits, interest, and dividends, of his without con- 

real and personal estate. He gave, devised, and bequeath- thereal 

cd, all and every his manors, messuages, lands, tenements, conveyed to 

rithes and hereditaments, freehold, copyhold, and lease- ^in 

hold) (not in settlement,) and over which he Ijad any power strict settle¬ 
ment ; re¬ 
mainder to 

the daughters, and a subseqtient limitation of the personal estate to the daughters, 
in cflse tlie son should not attain 21, or many before that age with const iit ; th:.t 
the 9on having married under 21 witltout consent, attaining that age became abso¬ 
lutely entitled to the personal estate. 
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ISOS. 


Austen 

V. 

Halsey. 


of disposition, and not therein before disposed of* an^ulso 
the reversion in fee of his estates in Surrey^ which are in 
settlement, and also all and every part of his personal estate 
of what nature or kind soever, not thereby before disposed 
of, (except his large diamond ring, his books, manuscripts, 
pictures, drawings, medals, and coins,) to trustees, their 
heirs, executors and administrators, in trust to convey and 
assign the same real and personal estates respectively, and 
all the savings and increase, unto his son Henry Edmund 
Austen, his heirs, executors, and administrators for ever, 
wlien and so soon as he should attain his age of 21 years, 
or marry before that age, by and with the previous consent 
and approbation of his guardian or guardians, or the major 
part of them then living: but in case he should marry be¬ 
fore that age without such consent, the testator directed 
his said trustees immediately on such marriage, to convey, 
settle, and assure, all and every part of his said freehold 
and copyhold estates to the use and behoof of his said son 
for his life ; with remainder to trustees to preserve con¬ 
tingent remainders : remainder to his first and other sons, 
and in default of such issue to his daughters, ^successively 
in tail general ; and in default of such issue, or if his said 
son should die under the age of 21, without having been 
married, then in trust to convey all the testator’s Ireehold 
and copyhold estates to his daughter Frances, her heirs and 
assigns for evpr, in case she should attain the age of 23 
years, or many before that lime with such consent as 
aforesaid of her guardians or the major part of them then 
living : but if she should marry before that age without 
such consent, then he directed his trustees immediately oft* 
such said marriage, to convey, &c. to the use of Francet 
for life, with similar remainders to her sons and daughters, 
as before limited with respect to his son ; and in default of 
such issue, or in case she should die under the age of 
twenty-three yean, without having been married, then, 
with similar remainders to the testator’s daughter Elizabeth 
and her issue; and in default of such issue, or in case shft 
should die under the age of twenty-three years without 
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haviiig be«n married, then to the use of Williafn. Bra^, 
his heirs and assigns for ever. 

The testator then, tli case his said son should not 

attein the age of 21 years, or marry before that age, with 
“ such consent and approbation as aforesaid,’^ directed his 
trustees to convey and make over his said leasehold estates 
and all and every other part of his personal estate above de¬ 
vised to them, together with all the savings and accumula¬ 
tions, that should be made from the produce of his real 
and personal estates, as aforesaid, after the payment of 
legacies, and the purchase-money after directed, to his 
daughters in equal shares and proportions; each such share 
to be an interest vested in, and divided and delivered to 
them respectively, when and so soon as they should respect¬ 
ively, attain the age of 23 years, or marry ’^before that time 
with the previous consent of their guardian, 8ic. but if either 
of them should die before 23 years of age, or marry before 
that age vrithout such consent, then he gave her part or 
share to her sister, if she should attain the age of 23 years, 
or marry under that age with such consent and approbation 
as aforesaid ; and if neither of them attain the age of 23 
years, or marry under that age with such consent, &c. then 
he gave both such parts or shares to such grandchildreu 
of h iin by either of his daughters ; or, if there should be 
'no such grajid-child, to the jn rson or persons, who should 
at the tleath of the survivor be entitled to the possession of 
his real estates under the will.. 




Austen 


V. 

Halsey. 


^ 12a 


The will then taking notice, that certain estates in 
Surreij^ settled previously to the testator’s marriage, 
would descend to his daughters, as tenants in common, in 
failure of his issue male, in case his son should die under 
the age of 21, without leaving issue, and both his daugh¬ 
ters should be then living, gave to EUzabeth^ or in case of 
her death under 21, to the person or persons entitled to 
her share in his settled estates, the sum of 2,000/. over 




Austen 

V- 

Hsisey. 
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and above the value of the share in the settled estates^ €m 
' conveying such share to Frances^ to be settled to such 
uses, or such of them as should be then capable of taking 
eflVet as above declared of his unsettled estates; and, he 
directed that his trustees should purchase Elizabetii^s share 
pf the estates in settlement j and, that the purchase-money 
should be^paid out of the trust monies then in the hands of 
his trustees under the trust aforesaid, and that they should 
place out all the savings arising, or to arise from the rents, 
issues, and produce, of his said real and personal estate, 
until his son, or eldest or only daughter, or some other 
person, should be entitled to a conveyance and assignment 
and delivery thereof by the directions aforesaid, on mort^ 
gage. 

*The testator then directed that his diamond ring, and all 
his books, manuscripts, pictures, drawings, medals, and 
coins, should be considered as heir-looms, and go with his 
mansion-house at Shalford to his children and their issue, 
in manner before limited: provided, that no person taking 
an estate tail by purchase in the real estate under the limi¬ 
tations, should be entitled to the absolute interest unless he 
or she should attain 21, or die under that age, leaving 
issue : but if all his children should die without issue, as 
aforesaid, then he gave his said ring, printed books, pic* 
turcs, and drawings, to WiHUim and all his manu¬ 

scripts, books, medals, and coins, with a few exceptions, to 
the Britiah Museum, lie committed the guardianship of 
])is children, until their respective ages of 21, to his trus- 

% 

tecs ; whom he appointed his executors. 

The testator at his death left issue his son and two daugh¬ 
ters, mentioned in the will, all infants. 

The bill, filed on behalf of the two infant daughters of 
the testator, prayed that the will may be established, and 
the trusts carried into execution ; that the accounts may be 
taken and the plaintiffs’ legacies paid j and that, in case the 
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pa'sonal estate should be insufficient, the deficiency ma}' be 
supplied out of the rents and profits, interests and divi¬ 
dends, of the real and personal estate, and the savings and 
accumulation to arise, until the defendant, Henry Edmund 
AustcHy shall be entitled to the possession according to the 
will i and in case all the said funds shall be insufficient, 
then that the real estates may be declared well charged 
with the legacies, and that they may be raised out of the 
real estates. 

♦The other bill was filed by yohn Bedjordy who had ^ 130 
married Frances Ann^ one of the daughters of the testator, 
and her sister Elizabeth ; stating that Elizabeth had at¬ 
tained the age of 21 ; and that the defendant, Henry Ed-^ 
mund AwiteUy attained the age of 21 on the 2()th of 

and in Octobery 1805, married without the previous 
consent and approbation of his guardians j and praying that 
a proper settlement may be made of the freehold and copy» 
hold estates, according to the directions of the will ; and 
that the rights and interests which the plaintiffs have acqui¬ 
red in the personal estate, and in the savings and accumu¬ 
lations which have been made from the produce of the real 
and personal estate, in consequence of the marriage of the 
defendant, Henry Edmund Austen^ under the age of 21 
witliout consent, may be declared. 

'' 

The causes came on for farther directions. 

The Attarney-Generaly for the plaintiffs, contended, that 
‘“'according to the only dLsposilion of the personal estate by 
this will, and upon the event of the sou’s marriage under 
the age of 21 without consent, the personal estate was giv¬ 
en to the daughters, at the times, and subject to die contin¬ 
gencies, expressed ; or, if not, it was undisppsed of: no¬ 
thing being intended to go to the son in the event that 
happened. 


Ansten 

V. 

Halsey. 
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Austrn 

V, 

Ko'ttmber2l! 


The decree was pronounced ; declaring that the son* at¬ 
taining the age of hecame absoluteif entitled to the 
pcisonnl estate. 


^ 131 ^CLIFFORD agaimt BROOKE. 

2^(yvcinfKr25. 

Bill not «!us- THE case, as it appeared upon this bill, was, that the 
the*^ plauuiff was induced by a wilful and fraudulent misrepre- 

niihtAe' the the defendant, of the flourishing state of a part* 

relut 'bonfr ner^hip conceni in which he was engaged, to advance the 
of'damage's 3,625/. in order to enable his brother to become a 

tlw sublet t partner, which sum the plainulT permitted to remain, as 

ot an action, ‘ , r . , , . . 

and.tbecuar- part of the capital of his brother* upon the security of bis 
not* *^bebc^ bond. Artitles were executed accordingly, dated the3]st 
ptoieil, the of urlu^wAf, 1795. In 1797 the defendant retired from the 
missocTwiSi ^'usiness ; and in 1801 the partnership became bankrupt. 
«obis. The bill charged that the concern was insolvent at the time 

of, and long before, the transaction with the plaintiff, to the 
knowledge of the defendant : and that the whole transac* 
tion was the result of a fraud and imposition, contrived by 
the defendant, to enable himself to withdraw. Amoi^ 
other particular instances of fraud the plaintiff charged ths* 
the defendant bribed the clerks to shew a false balance* 
sheet to tlu plaintiff and his brother. The't^il^yer of the 
hill was a declaration that the defendant ougb| to make sa* 
tisfaction to the plaintiff for the loss incurred by hti^ in' 
consequence of the fraud and imposition practised by the 
defendant, whereby the plaintiff was induced to advance 
the sum of 3,625/. for die benefit of the partnership. < 


The Lord Cuakcellor, .when the case was opened^ put 
it upon the plaintiff’s ^unsel to shew that the Court 
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to hew evidence { nugigettiDg that this was a case for 
an action. 

♦Mr. Alexander^ Mr* J^enblanque^ and Mr. HuddUston^ 

Iwr the plaintiff, relied oti the case of Evans v. Bk knell ;{a) 
and contended, that, if the charges of fraud were not sup- („) Ante, \A. 
{loned by evidence, the bill might be sustained upon the 
ground of mistake. 


1806 


CljAmfl 

V. 

Brooke. 


* 1 


The Lord Chancellor. 


If in dismissing this bill 1 were to exclude the plaintiff 
from all remedy, I should pause upon the decision. Though 
1 do not mean to cripple the jurisdiction of this Court, yet, 
if the evidence came up to the charges, so as to entitle me 
to act upon them, 1 doubt extremely whether I ought to 
make such a decree ; for this case answeis the description 
given by Mr. Eichards of the case of Evans v. Bicknell; 
viz. merely an action fot' money. I do not think that case 
was of that description, and 1 agree with the admirable 
judgment pronounced by Lord Eldon ; for the defendant 
in that cause was a trustee, who, under very particular cir¬ 
cumstances, permitted the title-deeds to go out of his pos- 
fllksion : and the mortgagee was defrauded. There is no 
doubt the Court was entitled to do what was prayed by that 
bill. The defendant did not mean to defraud the plaintiff. 
But^ if evidence had been produced that he parted with the 
•^eeds for the purpose of defrauding any one, Lord Bacon^s 
maxim would apply to such a case of fraud, intended 
against one person, taking effect upon another; which prhi-' 
ciple prevails also in trespass and the criminal laW f lat ifi 
* the ca8e(^) of a squib, by which, having passed throtlgh 
several hands, a person lost an eye ; and the person who 
first threw it, as the original wrong-doer, was held *aa- 
swSfahl^ in trespass : so, a stone being thrown in a street, 
whers many people are passing, which does not hit the per- 
Vo^i. 13. ^ 15 


ReUef g. 
piaat fraud, 
inteaihd *- 
^lUft one 
pt rson, ts- 
king effect 
up^ ano¬ 
ther land the 

same priuri- 
le preVAiJs 
in trt“*r ‘‘•s 
and criminal 
cases 

ilf) Srf SeoU 
V. 

893. 

♦ u$ 


i 



1806. 

W'-v'N-/ 

CUfibrd 

r. 

Brooke. 


(a) Ante, vol. 
B. p. ir4. 


Action upon 
damage from 
ft wilfiilj 
fraudulent, 
misrepresen¬ 
tation ; tho’ 
by a person 
having no 
privity. 

Concurrent 
jurisdiction 
in equity ; 
where the 
law cannot 
give 90 spee¬ 
dy and ef¬ 
fectual relief. 
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son at whom it was thrown, but kills another, against whom 
it is not directed. 

But in Evans v. BicineU^(a) Lord .Eldon appears to have 
felt considerable doubt, whether the parties should not be 
sent to law. If this is a fraud, is not the plaintiff entitled 
to an action upon the case, upon tlie principle of Pasley v. 
Freeman ?{b') With regard to that case a considerable dif¬ 
ference of opinion prevails ; and some of the most correct 
judgments appear to me to have been surprised. My opi¬ 
nion upon this species of action does not concur with that 
of Lord Eldon^ as expressed in the case of Evans v. Bk‘k~ 
nell; which opinion, against that action, I know his Lord- 
ship constantly held in the Court of Common Picas. The 
mistake of those who invade the principle of that action, 
consists in this. The proposition is not, that if a man ask¬ 
ed, whether a third person may be trusted, answers, You 
“ may trust him: he is a very honest man, and worthy of 
“ trust,” an action will lie, if he proves otherwise. There 
must be the knowledge at the ijnie.(() That is the sound 
principle, that the defendant, knowing that person to be 
dishonest, insolvent, and unworthy of trust, made the re¬ 
presentation ; and that is the sabject of an action, or of a 
bill in equity ; where it is necessary and fit that equity 
should ihterpose the concurrent jurisdiction ; as the law 
cannot give so speedy and effectual relief ; the Court of 
Equity ♦exercising a discretion, whether it will interfere, 
though relief may be had at law'. As to the danger from 
a single witness, is not that sufficient for conviction of h 
capital crime That objection goes to the very root of 
tite la^Y, which is uniform in principle and practice, with 
the single exception of the case of perjury, as there is oath 
against oath,(«) I'hat case of Pasley v. Freeman(b) there-j^.i> 
fore stands upon the clearest principles of jurisprudenc<g:ii 

(A) 3 Term Rep. 51. ' 

(c) The Lord Chancellor throughout tlie judgment in Evam v, 
ndl, considers the action \n Pasley v. Freeman as maintained Mpem the 
gi-ound of fraud add deceit in the defendant, and damage to the plain- 
tift'. -^ce particularly page 182. ^ 

(a) 10 Mod, 194.195. (A) 3 Term Pep. 51. 
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and has no connexion with the statute of frauds,(c) which 
applies, where one roan undertakes for the debt of another. 

I agree, the case of Haijcroft v. Creaseyid) is not with¬ 
in the principle. That case resembles this :^a probable 
fraud ; but not evidence suificient to support an action of 
that kind ; whicli must stand upon plain, clear,JTraud and 
deception, prov'cd to the sulisfaetton of a Jury. 11 this 
Were a case for rtliif, tht le is no want of privity. 

1'he law gives lelitl in all these cases of fraud ; as in 
the cast ol Comins^ a sugar-baker, w’ho endeavouring to 
prop up ooine peisons engaged in that trade, contraued to 
bu) ajudgintnt; stipulating however for an undertaking, 
that there was no deiit upon which a commission ol bank- 
tuptty could bo taken out. 'I’hat undertaking was given, 
but under a bill filed, charging that those who gave it 
know at the time, that thcie was a petitioning creditor’s 
dc hi. an issue was diiectt d, uhith was twice tried, and the 
baud was cstabiibhcd by the verdict, 1 do not say, there 
an not man) cases in which a Court of Equit) ought to 
lelicl , and the case ol Lvam v. Bickn€ll{o^ is one 
instance, fii't this is not that sort of case, upon the evi¬ 
dent t , and, 'if I am mi&t..ken as to the effect ol it, the 
plaintif] may biing an action, lluie are cast s certainly 
>{ mist.ike that upon tliai ground, this Court would not 
*uuii)el the spci ific execution of a contiaci but, where 
the pait) tan have an action, I will not give this relief 
upon that ground. 


The SoUvitor-Giiuru!^ for tlie defendant, pressed for 
costs, on account ol the particular charges of fr«tu4y 'K'ttich 
were nut supported by evidence, and the biU was, on that 
ground, dismissed with costs. 

(J>) The Marquis qf Tovinshemi v. Stangroomt ante. vol. fi. p. 
Martleci v. Muller, unte^ vol. 10. p. S92. 
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BANNER against LOWE* 

THIS ca,use coming on for farther direotions, a question 
was made, whether the interest upon a bond debt was to ha 
apportioned. The bond was taken by the testator.finr 
9,000/. the consideration for the sale of an estate ; the CQnr> 
dition reserving the interest to himself and his wife jointly, 
to be paid by equal half-yearly payments. 

Mr. Fonblanque^ for the administrator of the testator’s 
widow, a defendant, claimed an apportionment of the in¬ 
terest ol the bond, as accruing, de die in dienu 

Mr. Richards and Mr. Alexander,, for the residuary 
legatees, distinguished this from the common case of *ap*- 
portionment by the particular times of payment, specified 
by the condition ; comparing it to the case of money in the 
funds, and rent not provided for by the act of ParUa- 
ment,(^t/) as not being due de die in diem* 


The Lord Chancellor. 

Upon this subject of apportionment the Legislature was 
forced to interfere in the instance of rent, and equity has 
provided for other cases. X shall not consider this a# 
taken out of the general rule upon so nice a distinctictVk , 
This condition is expressed as in every mortgage an 
money bond. 


’JTie apportionment was therefore directed. Mr, R«nm 
blanqve mentioned the case of Edwards v. The Countess ^ 
Warwick*{J)) 



CA^m m CHANCERY. 


WRIGHT a^inst PROUIX 

THE object of tbk bill was to set aside a deed as having 
been obtained by fraud, and under undue influence from 
tine pbiintifF and Lapworth MiUs^ deceased, by the defend- 
atnta* The effect of the deed as to Mills, was a conveyance 
of his whole property in favour of the defendant Proud, 
and his daughttr; Proud being at the time the keeper of 
a house for the reception of lunatics, in which Mills was 
for many years a patient, having been in that unhappy situ¬ 
ation from his childhood: but, according to the represen¬ 
tation of the defendants, he had recovered, and was at the 
time the transaction took place resident in the house, not as 
a patient, but as a boarder, from choice ; and, proposed 
•In this way to remunerate the kindness, with which he 
bad been tretned. With respect to the plaintiff, the deed 
was impeached as a direct fraud, under the circumstances, 
being prepared by the defendant’s attorney ; the plaintiff’s 
interest being falsely recited, either by fraud or mistake, 
and the (fleet being to make him purchase what was bis 
own already. 

The Solii. itor-General, and Mr. Hart, for the. plaintiffs, 
iflfiisted upon the particular circumstances of this case, ap¬ 
pearing in evidence, and upon the face of the deed, as es¬ 
tablishing that it was improperly obtained ; but chiefly 
^relied upon the general principle, that a Court of Equity 
would not permit a deed, made under such circumstances, 
in favour of the keeper of a mad-house, to stand ; admit¬ 
ting that no such case could be produced, but itlskting 
timt the case of guardian and ward was much weaker ; 
which point it has been held, that under no ctreum- 
• atances can a guardian take a conveyance from his waiti, 
while the relation subsists, until the accounts are settled, 
and the ward is entirely removed from the influence of the 
guardian; though such a transaction, when the relation has 



November 
24, 25, 26. 

Deed set 
aside, as ob« 
tamed bv 
fraud, and 
undue influ¬ 
ence by a 
keeper of a 
house for lu¬ 
natics from a 
person undar 
ids care : as 
within the 
general prin¬ 
ciple arising 
fi*om the re¬ 
lation of 
guardian and 
ward, attor¬ 
ney and cli¬ 
ent, Sic. 

* m 



CASES IN CHANCERY, 


^7 

Wrig^ht 

V. 

Proud. 


f^) Griffin v 
JGe Veuiilf-i 3 
A|)p. 
16 SRWms 
131 Mr 
CoKc’* note. 


* 138 


Trans'iction 
appearing to 
have g^rown 
out of the in- 
ilutnce frtnn 
the relation 
of giiardiau 
and war«i|Set 
a^ide .though 
all aceouuls 
had been set¬ 
tled, and ihe 
relation had 
ceased. 

Independ¬ 
ent of fraud 
an atlor icy 
ehall nut take 
a gift from 
his client, 
■vrhde the re 
lation sub¬ 
sists. 


completely ceased, all accounts settled, and no controul 
subsisting, may stand. This has been carried so far, that 
a conveyance to a brother by an orphan, living with him as 
one ol his family, though no particular fraud appeared, was 
set aside upon the relation enabling him to exert an undue 
influence. (/<) 

I 

IVIr. Alexander, Mr. Fonblanque, and Mr. Lexvts, for the 
defendants. 


*The Lord Chanclllou. 

The principle upon which a transaction is set aside upon 
the relation between the parties, as between guardian and 
ward, has been extended to the case where ail account 
were previously settled, and the connexion was at an end, 
the transaction apjiearing to have grown out of the todu- 
cnee arising from the relation. 

In Lady Sandemon's casc(fl) all these cases were consi¬ 
dered j and Loid Burdwnke would not permit the trans- 
actii n to stand, even afiti the relation had ceased, as 4t 
took place under undue influence. So, indt pendent of all 
fraud, an attorney shall not take a gift from his client while 
the relation subsists, though the transaction may be, not 
only Iree Irom fraud, fmt, the most mural in its nature* 
The judgment in IVells v. Alhldletonih) went wholly beside 
any thing that could moral character. 

This case appe ars under very remarkable circumstances* 
Suppose this person not to have been a patient in the house, 
but at large, and capable of transacting his own affairs i 
yet, employing an attorney recommended by die p«;i|jj|Ma 
who was to take the benefit of the transaction, that attorhoy 

receiving the deeds, taking them with him for inspecti<ai> 

*> 

(ti) Cited ante, vol 12. p. 372. in Mone v Royal. 

(6) Cited ante, voL 9. p. 294. in Matcb V. Match, vol. 12, p. 37?2. in 
Morse V. Royal. 
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!ind then making this deed) reciting, that this plaintii^ took 
an interest quite different, and much less than he had a 
right to enjoy, if there were no more in the case, the trans¬ 
action *could not have stood against this plaintiff; who 
Was clearly overreached himself, and was made the instru¬ 
ment of overreaching another in the course of the same 
transaction. 


Wnght 

V 

Pcoiid. 

* m 


But upon the other ground it is impossible to permit this 
transaction to stand. Upon the evidence, this person was 
from his birth of a diseased intellect, and attempted to de¬ 
stroy himself when a boy. He was carried to the house of 
the defendant, and was, 1 believe, kindly treated. If he 
had been a man who could go out of the house when he 
pleased, and deal with his own property as he pleased ; ii 
he had remained there as a patient instead of a boarder, 
this gift could not have stood a moment. Then what is the 
effect of the deed ? It places him in the condition of an ab¬ 
solute lunatic. It shews him to be in that situation in 
which, if he was placed in it by the evidence, the deed could 
not stand an instant. The moment the deed was executed 
he was subject to the controul of the house, much more 
than if he was there Irom the elFect of indisposition ; as in 
that case, if he should recover, he nould be delivered from 
that situation. But under these circumstances he could 
not be delivered, his property being transferred to these 
persons ; not even a life-rent remaining to him. He seems 
to have been sensible of the kindness of this family, which 
he proposed to renuncrate ; but what he proposed, accord¬ 
ing to the evidence, was to remunerate them at his death. 
But the effect of this deed was, that he was in the condi¬ 
tion of a lunatic : his income, upon the declaradcitr^thc 
defendant, to be doled out to him ; and he was to he fed 
and cloathed as the) pleased. This deed ihust therefort 
be declared fraudulent and void. 
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♦VOWLES YOUNG. 


AN issue having been directed under u bill of redein|h‘ 
tion, the plaintiffs claiming as co>heirs at law, upon the ttiti 
before Baton Graham^ at the Assises, a verdict was fouod 
for the plaintiff* 

A motion was made for a new trial, upon two grounds t 
1st. That the Judge had improperly rejected the evidence 
of Thomos Roberts ; that he had heard Samuel Noble^ the 
husband of Mary Nobie^ say, she was illegitimate: 3dly. 
That the evidence produced by the plaintiffs, one part of 
which, an entry in a register, was admitted to be a forgery 
throughout, was not sufficient to sustain the verdict. 


The Solicitor-General and Mr. Hart^ in support of the 
motion, observed, that the first point was a question rather 
of construction than of law : viz. whether the husband is 
to be considered for this purpose as a part of the wifeV 
family ; and contended that as the declarations of any per* 
sun connected with the family of the person from whoih 
the pedigree is deduced, are clearl 5 > to be admitted, decla<* 
rations by the husband ought to be received in preference 
to those ot a hrst or second cousin. 


Upon the second point.—^This is not a mere trial of a 
fact, but an issue, directed to satisfy the conscience of the 
Court ; who will not be satisRed by a verdict With very 
slight evidence on one side, and none on the other. The 
plaiuttl^ cannot determine that they will not again produt 
the fWrged register. All ♦the evidence material to the' 
sue ought to 6e produced; and, upon a new trial, the C 
may order them to produce it , as in the late case of 
berlon v. Pemberton, upon an issue, “ devastavit vel Hi. 
tSdtncss, produced by the heirs at law, proved a great 
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against them ; and upon the application for a new trials 
they were ordered to produce that witness again. 

Serjeant Lens^ IVIr. Richards^ Mr. Burroughs and Mr. 
Heaidi in support of the verdict. 

» 

The general rule^ that declarations by any person con¬ 
nected with the family are to be received, is admitted. 
But the effect of the guarded manner in which the questlcm 
waa put to this Vt itness upon the trial, is, that the husband 
must be considered as a mere stranger; and therefore 
within the rule, as laid down by Lord Ktnym, and always 
acted upon, that declarations by a mere stranger to the fa¬ 
mily cannot be received. When this question was asked, 
it Was put to the counsel to say wlwther they intended to 
follow it up by another question, whether the husband had 
his information from his wife during the coverture; and as 
they declined to put that question, the evidence is reduced 
to the declaration of a stranger. The ground of the excep¬ 
tion to the general rule against admitting hearsay evidence 
is convenience ; for the purpose of proving pedigrees by 
the declarations of persons connected as diflierent branches 
of the same family. If a husband cannot be personally ex¬ 
amined for or against his wife, why should any declaration 
by h}in be received lor the purpose of bastardizing her ? 
the question put to this witntss was general ; whether ho 
had ever heard this declaration iiom the husband ; not 
confining it to the peiiod of coverture. 

*The Solicitor-General^ in reply. 

The foundation of this evidence is traditioni’ 
firom declarations at diftcrent times as to the tact df 

by a person a part of ih>: family. The possibility 
the > declaration might have been made after the co- 
had ceased, forms no d>jection ; credit being given 
m 1 ^ declaration on the ground that the information waa 
recdvtcd while tiie rrlati 0 !i oubsisted. If the husband had 

Vm.. 13. 
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left his fanaily, and jjone to a foreign country, evidence of 
his declaration, subsequent to that time, would be received. 
'I'he governing principle is, tliar the exact period, when the 
iuiotination was rv reived, cannot be ascertained. The 
rule, that o husband and wife cannot give evidence for or 
against eai li otlicj, cannot applj ah'.r the death ol tfie wilu 
Tht prinoiple ol mat i ule is the inu rtai either of them must 
feel in favour of iht, interest of the otiu r ; oi the danger of 
dibcord in the fatnilv, if eithtr is pioilured against the m- 
tertbt of the othi r. t.on-.iiki the tvttni of that o!»j( ction. 
It would reach the husband himscll, it produced personally 
as a witness to prove the declarations of Ins wife, or her 
father. I'he atte-mpi to distinguish the husband from the 
family, for this purpose, w'as never before made; and is 
most unreasonable. Evidence of declarations by a woman, 
that her third cousins, once removed, were her nearest kin, 
have been admitted; and can the husband^s declarations aa 
to the legitimacy of his wife be refused : a point certainly 
of some imjioriance to him, if the stigma is considered ? 
This evidence, therelore, must be received ; especially in 
such a case ; u w'otnan having verv little pioperty, merely 
this equity of redemption. 


*The Lord Chancelior. 

Two questions arise upon this application for a new 
trial: Isi. Whet herought to have been received to 
say that he had heard Samuel hohle declare his w ife, Mary 
Noblf\ was illegitimate; 2dly. If the Judge was right itt 
rejecting that cvitb nee, the only point being as to her legiti,. 
macy, whether there was evidence sufficient to sustain the 
verdict in favour ol her. 

The first of these questions is certainly of very Considertl- 
hh? moment. Couits of Law are obliged in cases of 
Jkind to depart from the ordinary rules erf evidence } as'Hs 
ouid be impossible to establish 4esc<;nts acedn^ingtn the 
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strict rules by which contracts art* established, and s«»l;ycct8 
of property regulated ; rtquii ing the lacts irom the mouth 
• of the witness tvho has the knowledge of ihem. In cases 
of pedigree, therefore, recourse is had to a st conthuy sort 
of evidence : the best the nature of the subjeci,\vUl admit } 
establishing the descent from the only sources that can be 
had. Perhaps, while the feudal tenures prevailed with the 
ancient imjuisiiioiis, as inquisitions mortem, opportune 
ties of establishing descents were aliordtel, much superior 
even to the mexlern means bv the register of births and 
baptisms. 'Phe heads ol families upon those occasions 
made sole-mn declarations, which were matter of record, 
and threw a great light upon questions ol inheritance. 

li the declaration of the husband is not to be received to 
prove the legitimacy or illegitimacy of his wrife, as a distant 
relation might, which seems to be contended, the extent of 
that proposition must be considered. Supn the question 
were, whether she was the daughu r ol rl. oi It.; his evi¬ 
dence might equally *^bc rtjected upon tlic question, whe¬ 
ther she descended from one stock or anoihcr ; }ci, as far 
as hcaib.iy is evidence of any thing within the knowledge 
of a man, no man can be supposed ignorant of tin rcpiua- 
tiouuf the descent ol his wife ; and, the law*, admitting jiro- 
bability upon such a subject, alwius ni.i^ives reputation of 
descent. It is not necessaiy to tran litr Irom her bmh. 
If the reputation of descent is e\ukn»e, and it maybe 
established by a relation, howovei* distant, the subject de¬ 
serves consideration with ieu*ma<t' to the ptrson who has 
the best means of knowing the lact. 1 ailinir the iiilt of 
evidence, and the reason ol it, as between husband and 
wife. They are considerctl as one pttson ; and the Verj 
foundation of society would he shaken li that exception had 
not l>een made. liut it must be considcKd'whetlK r that 
can extend to mere collateral declarations of this kind, 
wjbwrc there is no interest in the husband. The objection 
go the length of extinguishing the husband^s evidtnee 
aitogtthier,' up to die point I mentioned, whether the wife 
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S 90 a d^wended Irom one stock or another i though the husband’ 
must be supposed to have a more intimate knowledge upon 
that subject than a distant relation. 

Yottnif. 

Iiwcnptioiis tJpon questions of pedigree, inscriptions upon tomb- 
npon tom^ stones are admitted ; as, it must be supposed, the relations 
engravinffs ofthe family would not permit an inscription without foun* 
^nce of ^e- remain. So, engravings upon rings are admitted, 

Upon the presumption that a person would not wear a ring 
with an error upon it. I take this question with the quali** 
fication that has been statt d ; not, whether the husband had 
heard the fact from any of his wife’s relations, but, whe¬ 
ther he knew it; viz. whether he had such knowledge as ia 
necessary' to establish that kind of fact. 

145 *The second question contains nothing new i and, «** 
cept from one circumstance, my opinion would be in favour 
ofthe plaintiffs. Upon the rule, stabitpre«umpth dmni 
** prohetur in contrariuni” actual marriage being prored, 
reputation is sufficient: legitimacy is to be presumed ; and 
the proof till own on the other sidf. The evidence, espe¬ 
cially in the case of obscure familu s, must be very slight; 
for, if the party is legitimate, tl*e question is never made i 
nothing is said upon it. If this register, therefore, was 
out of the question, the evidence would have been suffl% 
cient; otherwise the proof of such facts would be extreme¬ 
ly difficult. But, with reference to the circumstance, to 
which I have alluded, Lord Mansfield had this subject 
der his consideration ; and diilctent opinions have been 
given upon the point. 

IVo cases have occurred in the House of Lords. In 
the D&uglas cause every branch of the written evidet^tj^- 
that went to 'establish the descent of Lady Jme 
was known to be manufactured by Sir John Stuart f w|id^ 
having neglected to secure evidence of birth, had recolilrak 
to those feigned letters, as they were called, in Buppqtriul 
his sun’s Icgitintacy ; and that Wat considered, by 
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Lord Mamfield and Lord Camden^^% not throMdflg 
stade in the way. In the more recent case of LQi:t'd JUljg'le- 
sea there was the certificate of the tnairiage ; and the hind 
of the clergyman was proved. Lord Anglesea lived with 
the lady; and, upon his death>bed, receiving the sacra* 
ment, as well as at other times, declared he was so married} 
and Lord Vakntia was the legitimate son of lhatvnarriage. 
When that case was before the House of Lords, a similar 
su^-pition of forgery arose, as in this instance, that the cyt 
could detect; but not, as m this instance, a forgery of the 
whole entry, interpolated : the clergyman’s hand being 
established in that case ; and the suspicion *fiell only upon 
the signature of one of the two witnesses* Lord Man&^eld 
said, truth does not require the aid of forgery: if the mar* 
riage was real, they might have come forward with the evi¬ 
dence belonging to it; and judgment was given against 
Lord Valeniia, These two great cates stand in opposition 
to each other. In the former an instance was cited by 
Lord Mansfield of a lady, who, being accused of the mur¬ 
der of her sister, desired time, and procured another to 
personate her ; but, that being discovered, the person ao 
cused was executed, and afterwards her sister appealed. 

The conclusion is, that it cannot be said, as a forgery 
appears, the fact is not to be established, swear it .who will; 
am Lord Mansfield saivU in the latter of those two cases in the 
House of Lords. A rule is not to be laid down either 
way } but every case must depend upon its own circum* 
stances. Forgery is always an object of suspicion, but the 
fflfect is not such that it may nut be overborne by testimony. 
It Seems to be admitted that this is a forgery. I'lie Jfuiy 
oodd not have been surprised \ the Judge having mention¬ 
ed hU opinion that it was to weigh, and against the party 
ptothtcing it. 
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The J-ocd Chancellor. 

I cc^titkqe of the opinion I expressed. In a case of pedi¬ 
gree, upon which remote and slight evidence must be al¬ 
lowed effect, had not this fabricated entry in the register 
appeared, 1 should have thought the evidence quke suffi¬ 
cient to support the plaintiff’s case. The effect of that fa¬ 
brication is for the consideration oi‘ the j ur}’, and my opinion 
is that the effect ought to be very strong. 


*But upon the other part of the case, my opinion is, that 
the Judge has given too narrow a construction “■ to thr 
family*^ of the person whose descent or legitimacy is t® 
be established, I have been concerned in many cases where 
it was necessary to deduce pedigrees from very remote 
times ; particularly before the establishment of registers, 
when resort was had to inquisitions post mortem / and the 
consequence would have been most dangerous if the evi¬ 
dence of the head of the family had been excluded, Which 
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might cause a great chasm. 'The law resorts to hearsay of 
relations upon the principle of interest in the person from 
whom the descent is to be made out ; and it is not neces¬ 
sary that evidence of consanguinity should have the cor- 
reemess required as to other facts. If a person says ano¬ 
ther is his relation or next of kin, it is not necessary 
state bow the consanguinity exists. It is sufficient that ho 
says A* is his relation, without stating the particular de¬ 
gree, which perhaps he could not tell if asked. But it i» 
evidence from the interest of that person in knowing the 
connexions of the family. Therefore the opinion of the 
neighbourhood, of what passed among acquaintance, 
not do. 


Consider,’ then, whether the knowledge of th® hudjatnl^ 
as to the legitimacy of his wife, is not likely to be mote 
intimate, and his intergst stronger, than that of any reladon, 
however near in blood. First, if she has an estate he 
is tenant by the curtesy. Has he not an interest litlalhyir* 
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ilig her legitimacy; his expectation depending'hpoiftt it f isotfj 
So, as to personal estate, he is entitled to all that jComes to 
. her. Is not that a strong interest ? The honour of the hus- v', 
band and family are also c4fcnected with it. ITie prin- Young, 

ciph’, upon which this direction was given, that the husband 
is notdje considered one of the family for this purpose, and 
cannot *speak as to her legitimacy, either for or against it, * 148 
except by hearsay from one of the family, must determine 
also, that he could not be admitted to say whether she is 
of one family or another. I am very apprehensive of the 
consequences ol that. What weight this evidence is to 
have is another consideration. The husband might be 
separated from her ; or might wish to disparage her. How 
much or how little weight it ought to have will be the sub- 
jem of consideration at the trial. Here we are upon the 
question, whether it is to be admitted, or not; and upon 
that point I think there must be a new trial. 


CKOSBIE aq-ahist M‘DOUAL. 

Noveinlvr 
26, 27. 

THE Master’s report m this cause stated that the de- Distinction 

fendant, Jlurgaret Catmichuel^ had brought belore him a 

irtate of facts, and a charge, verified by the aflidaviis of tary promise, 

Havid Barclay^ Stephen and herself, stating that the wlu 

testator, William Croitbie^ In a lodicil, dated the 29th of mainuia 

' anaction,sna 

May^ 1790, gave to her, by the name of Mrs. apromiseup. 

Carr, which she then used, an annuity of 300/. for her life, 

with a legacy of I,(X)0/. ; and soon after he had executed “ther does 

that codicil informed her of his having made that bequest entering into 

for her benefit; and, at the same time, expressed to her his engagements 

determination of purchasing a house for her; declaring that money, foi-m- 

the reason he did so was that she might have a house free 

of expense, without taking any thing from the annuity or 

Iftjfacy he had left her; because he did not think they tlipreiore 

wodil^ support her, as he cowld wish, without she had a 

h0ti*&'|6®t4Vec. spts. 
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Msistcr also found, that after the testator had so ex* 
pressed himself, he made it his business uhen in Londoti^ 
to look at diiferent houses, and stated to the defendant the 
particulars, and his objectio# to the houses he had seen { 
and, not being aide to And a house for the defendant to hi# 
satisfaction, in the beginning of MarcA^ 179iy he gave di¬ 
rections to Sttphen Riley^ his upholsterer, to look out for 
a house for her; w iio, at last informed the testator and 
Mrs. Ciirmkhael of one in High-street Mary-k-hone* The 
testator with Mrs. CarmicAue/, went to see it ; and, highly 
approving it, he gave Riley directions to treat , and after 
several confciences with the owner, the defendant Curmk 
chael and the testator, respecting the terms, to the whoi# 
of which the testator was privy, Riley agreed for the pur¬ 
chase at the sum of 1,000/. The testator approved thr 
price ; but told Riley it would not be convenient for him 
to pay the whole money down, as he was then about buy¬ 
ing a house for himself, and then fore AVey must agr^c 
for payment of pan dovvn, and the rest by instalments; 
in consequen. c of which Riley concluded the treaty ; and 
being asked by the testator, if he had settled the business, in¬ 
formed him that he had agi eed for the purchase, for 1,000/.: 
200/. to be paid down, and the remaining 800/. by yearly 
instalments of 200/. each, until the w'hole was discharged ; 
to which the testator replied, “ that will suit me very 
« well.” 


The testator informed • Mrs. Carmichael of the pur¬ 
chase, saying, he much approved the terms ; and, that he 
had in consequence given directions to Riley to conclude 
it, and hoped, she also approved what had been done. 

The Master farther found, that pursuant to the direc^tions 
H 150 of the testator an agreement, dated the 30th *of JAnrtA, 
1795, was prepared, between Brown, the owner oC the 
house, and tlie def^jpdant Mrs. Carmichael; whii4l 
made in her name by the particular desire of the teifatflfr; 
by which Brown, agreed to sell the house for 
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t *. 2 OO/. to be f>at<i (towi^i at the exechtl^^^^i fi 
Ihrtortga^ to be maiie to Brpvm for the rertjainiii§f^t^. : 

’a<!X^4 to be paid aonttalf^, wit|j an option of pacing o^ die 
whole wSthiti four years. That agreement was signed by 
the defendant JiMr^Ptret CormitAoe/, and Bfown^ in the 
presents of Mtiey^ M’ho witnessed it; and, afterwards was 
i|htwn to the testator, who expressed his approbation, and 
gave Mat^aret Vatmnchael 200/. foi tht purpose of paying 
that sum to iJroton / and which was accordingly paid to 
him ; and, upon that pajtnent possession was delivered. 

The tt stator desired IVIis. Catmuhael to go to the house, 
and give directions for repaiis and improvements; and he 
Went himself, again looked over it, and gave directions for 
several additional impiovements, and chose the paper , for 
fhfe whole of w^hfeh, as well as for the repairs ordered by 
Mrs. Carmnhail, he paid before his decease. Besides the 
200/. on executing the agreement, he paid the first and 
second instalments of the icmauung i-.(X)/. , having pre¬ 
viously desired Mrs. Catmichael to remind him at the time 
the next instalments became due , which she did, and in 
consequence thereof he gave her the inone) to pav them ; 
and, previous to the second payment ‘he wrote to him, 

Who wa*? then at Portimouth^ reminding him of it, and in 
answer by letter to htr, dated the 25fh of Yu/u, t797, he 
iVVotc as follows * 

“ In regard to the money foi )oui house, i desire you 
“ will write a note to Mi. Brown^ and assure him he shall 
have his 200/. before Chi utmas, lor I will make a 
** point, that you shall have it, as 1 *w'ont let jour credit 151 

“ be called into Question. Yfiu may tell him not to give 
** himself any further trouble about it, for he may get; it 
“ when he least expects it,” 

By another letter to Mrs. Carmkhael^ dated the S6th of 
testator says, Now remember you roust send 
'* to Mh JSr&wn fo let him know, that to a certainty his 
motley/vriS be paid' before C&rimkiP and is conse* 

VoLj,' ^3. %f 
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<|We«ei? *«iHSh determinatioo tb0 testator did W ksf^ 
second l|k#tal»iient of2004 to the defeiodaitt, Murgmet Os^ 
miaimi^ belore phrutmas / n^hkh she |i«itd to Mromk ^ 

By another letter, received fey Mafga^et Carmhhad 
from the testator, dated the 2lst of Afoy, 179®, hdwrot» 
thus ; “Tray, i\hen do you jiay iho other 2004 for your 
“ house ?” in answer to which, she by letter informed 
him, that it did not become due until Christmas next i but 
the testator died on the 16th ol yuns, 1798. 


The defendant, Margaret Carmirhael^ stated, that had not 
the testator promised, and engaged to purchase for her^ 
and pay for the house, independent of any benefit he might 
intend her to take undtr his will, she would not on any 
account have entered into or concluded the treaty for the 
purchase ; as, notwithstanding she was informed of the 
bequest to her, she was perfectly convinced she was not 
able to complete such purchase ; nor would have thought 
it prudent to hat c engaged to pay for the house, even after 
the testator’s decease, out of the property he had left her* 

The Master farther found, by the affidavit of RHey^ that 
^ 152 from the several interviews and conversations he *had at 
different times with the testator relative to the house, thf 
deponent is ptrftctly satisfied, it was the testator’s intention 
to pay for it, and to give it to Margaret Carmichath and, 
that he held himself bound to complete the purchase ; and 
would certainly have done so, if he had lived. 1 he tes¬ 
tator also npcattdly declared to Z)av/V/ JSarc 4 zy, a mi^or 
in the army, in habits of intimacy' with him for seversd 
years, that it was his intention to purchase a houfte fer 
Margaret Carm 'nhael; that she might have a comfost^k* 
dwelling in case of any accident happening to him i snid 
M'ljor Earclatf in 1795, at the request of the testator, went 
with htm« and looke^ at several houses with the intenth^ 
as expressed by the testator, of purchasing fW her 5 

ar 4 #01110 titxsa fdtenrardft Hftd 
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her tkpaifm In Si^h^treet, a»4 fe^s 

p^ the priM by i and, that he meant tp 6^- 

ndah tl«5 house for her 5 md from these and other circum¬ 
stances, and from the great regard and esteem Barclay had 
repeated)^' heard the testator cypress for Mar^af-et Carmi- 
•4oe/| B^chy stated his conviction of the testator’s inten¬ 
tion to leave her in the right and possession oi a complete 

furnished house, unincumbered* 

* 

'JThe Master certified, that he found from all the circum¬ 
stances, that the purchase of this house for the huiefit of 
Mrs. Carmichael was solely the purchase of the testator ; 
and considering the purchase by the subsequent instal- 
rnimts as completely carried into effect, the two last in- 
sjtnlfiiients having been left unpaid at his death mereh lor 
hk convenience, it appeared to the Master, that Mrs. <7ar- 
mfcAae/hadin equity a right to have the purchase, so made 
lor her benefit by the testator in his life, perfected by his 
representatives ; as with respect to her the gift was com¬ 
pleted in his life ; ^and could not be rendered incomplete 
by the accidental circumstance of his death, before the 
two last instalments became due. 1 he Master therefore 
allowed the charge of 400/. 

To the report, as allowing that charge, an exception was ^ 
taken. 

The Attomey-Gcneral and Mr. Leachy in support of the 
exception. 

^ilrs. Carmiclmel cannot be considered as a creditor. The 
testator certainly had the intention to give In r this hou$e. 
$he has had the benefit of so much of that intention as was 
«|WU«d during hi. life : but u. to whutremafned uuexe- 
culed at his death, she could claim only under his will if 
l»e meant to leave her the money which she had contracted 
tOh pay fbr the house. This transaction, as far as it went, 
tvpi an iia of pure benevolence by the teetator. $0 much 
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of tbc as became due ’m hlft life was aa actwl by 

him. He would not himself enter Into the contract 
this heust'i, hut chose that the deeds should he between 
Mrs. Cat^mh hael and the owner of the boose ; and that she 
should cov^tnant in the mongage.dced with hint. Here is 
no contract lx tvv cen her and the testator, whence debt could 
arise ; bi|t mcie intuition to give, not com|)ietad actual 
gift; though, probably, if he had lived, he would have 
compicu d It. Asa ucditomhe must stand upon contract, 
which cannot aiisc nut of disappointed expectation. This 
is a legal demand, if ani , il not, a Court of Equity cannot 
sav, as against thi t \c-i utois, that sht has <niy claim. By 
giving cficct to such a claim gdt, pute benevolence, no va* 
luable consideration passing, ♦which, if not perfected du¬ 
ring the life of the donor, cannot be enfoiced, is confound¬ 
ed with contract. She might have declined to enter into 
this contract upon the terms required ; a reliance on hi« 
future bounty. The utmost extent to which this can be 
carried, is apiomisi to pa\ t’nia motic) for her; upon what 
consideration, constituting a Ugal debt against the assets j 
the consequence of her right of aiiion again>t the testator 
during his life ?—Whatever may have been the natuicof 
the treaty in the commcucemtnt and progress, the lunclu* 
sion was a contiact between Brown and Mrs. ( annuhad f 
w'hich could not give Btown a right of aeiiou against th<C 
testator: noi could she by paying Btoyvn acquire that right* 
The testator cannot beifpn senteci .is having, b) piouiising 
to pay the inonrv, mdure'd her to contract with Biown. 
The promise is mcrtl) volinit.uv , incapable, therefore, of 
sustaining an ac'tic'u. 

The Solubo) -in m //, A i tiic upoit. 

This exception stands upon atechnieal, k*gal, objection, 
against the dear humanity and juslii c of the case j and the 
lonclusion of the report is right upon all the facts stated in 
it, that this was a dt8t in equity, which might have been 
enforced against the testator in his life, or against his assets 



b his wiil^ oail|«^ ||}is|lj|% 
1^ ffricnd # ayjd ma]k^ m swyplc provisiott(a) fof her spiH 
/lihe purchase of the house was, m truth, for his ow|* resi¬ 
dence, when he chose to go there; and the conciusion, 
drawn, by the witnesses, as to his object, is confirmed by 
the facts stated in the report. He agreed to purchase this 
house feir the purpose of giving it to her. She,*swears, 
she never would have entered into the engagements, and 
covenants, required for the purchase ; that she had not the 
means of paying annually 200/. i and did not want the 
house* The testator, not choosing that his name should 
appear, desired her to take the conveyance, and to enter in¬ 
to engagements for the money. She did so, at his instance,* 
not from her own desire , placing herself in circumstances 
that might have brought her to a jail. The argument, in 
a Court of Equity, is, that she made the purchase, and he 
lent her the money ; the formal conveyance being made to 
f and upon the foundation that the simple contract is 
merged in the covenant, a Court of Equity is desired to 
conclude against the truth of the tranoaction : a purchase 
by him j not choosing tliat his name should appear. If he 
had died immediately aft<*r the contract, must she have paid 
the whole ? If that is right, why cannot the money, paid by 
the testator, be recovered ? Suppose a man, the frequent 
guest of another, in the country, adjoining whose scat is a 
piece of ground that would add considerably to the bcaut\ 
and enjoyment of the place, but an I'normous price is asked ; 
that the guest, attached to the |?lace, dtsin s his friend to 
contract for that piece of ground for him, and says he will 
pay for it; and the other contracts accordingly, and p!i}s 
-feribeyond the value : would a Court of Equity permit that 
man to recede from his engagement ? Would not that be 
considered a fraud, in respect of the consideration ; an en¬ 
gagement contracted at the request of anothey, into w'hich 
without that motive the party contracting would not have 
entered ? Upon that view of this case the Master was per¬ 
fectly right in considering this a demand in equity j though 
not at law. A Court of Equity has Jurisdiction in all these 
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cftieS) wBidi are considered die fotmdatlo of ati aqfuitalila 
action; via. for money had %nd received^ or paid* ^id aai 
and expended, for the use of another j the principlet of 
which action apply to this case* 

« 

The Attorney-Genera}, in reply. 

• 

Though to a certain time Riley may have been employed 
as the agent of the testator, the formal contract was between 
Brown and Mrs. Carmichael; and the Court can look only 
at the written agreement. Brown could not have icsoit* 
cd to the testator for pri) ment of die instalments. Th« 
only remedy was under her covenants. Neither could she 
have maintained an action against the testator. The an* 
swer to an action would have been the statute of frauds.(n) 
She must be taken to have purchased this house lor herself 
upon the expectation, fulfilled to a certain extent, that he 
would pay for it. What was paid by the testator during 
his life, being gilt, could not, upon am principle, be reco¬ 
vered. But the consideration, whether what was not gifi:, 
perfected in his life, can now be lecovered from his assets# 
is very difftnut. The case last pul would be in direct op¬ 
position to the statute ol frauds. A Court of Equity could 
not act upon such a ground. Admitting that Mrs. Carmi- 
(had would not have made this purchase, il iht testator had 
not promised the money, the case is not helped , lor a vo* 
luntary promise, to enable another to make a purchase, can¬ 
not be enforced, being nudum pactum, without tonsideia- 
tion ; though it may have been the inducement to the other 
to enter into the contract. The distinction is between such 
a case as this, and a purchase made b> the emplov ment^ 
and for the bent fit, ol another ; or a case where the pari^r 
can be made a trustee. The object *of this transaction was 
not that the house should be the testator’s. If he had lived, 
and refused to pay the other instalments, the Case woiild 
not have been varied : she would not have had any reme¬ 
dy. There is no contract in writing j by which sdonc, un- 
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der the statute of oac person can become fiaWe for 

dte debt or engagement of miother. ' 

The Lord CHaNC£.x.i.oH. 

The justice and honour of this case are plait/, but, as 
foe precedent will be important, I shall consider the printi* 
pie upon which it ought to be decided. If it were absolute¬ 
ly neccssaiy to maintain that Brorvn could have considered 
the testator as the purchaser, I should think the report 
could not be supported , lor, considering all that has pass¬ 
ed, that cannot be maintained. But my opinion is that Ri¬ 
ley originally was the agent of th testator for the purchase 
of the house ; and, if the treaty had been carried on and 
completed in writing, Brawn might have obtained a speci¬ 
fic performance against the testator ; for what the testator 
intended to do with the house afterwards would not have 
affected his character of purchaser, though Mrs. Carmi- 
cAael's taste might have been consulted, as she was to live 
in the house ; it, upon the w hole transaction, he was to be 
the pvuchaser. I agree, however, as the conlraet v.as com¬ 
pleted, the wiitten contract would have prevented JSrOTcn 
atiempiing to sue the testator upon the parol agret- 
ment. 

Two questions arise upon this exception : 1st. Whether 
Mrs. Carmtthael might not have maintained an action 
against the testator, which is a point of considerable doubt: 

2d^% If she could not, w hether she might not be reliev cd m 
equity ; notwithstanding the strict correspondence that 
subsists between the principles *ol this Court, and those * ],5g 
upon which the equitable action at law stands : the forms 
not being co*extensive, though thei e is a concurrence of 
principle. Various instances may be put of nudumpattum 
at law. If one man says to another he will give him 1,000/. 
to purchase a house, and tselually pap part, that is a mere 
vohintiay prmuUe, nvdump(xclum<t not thefoundation of an 
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jj|SD6, fut the case ef a dedti^dion ; st^tma ^ pxt>> 

mise^ in cofisideration thitt *he |)laintl0' #Qtild agree for dte 
purchase of a Jpouae, and, teaviog her own residence, would 
WnDoual go and reside in that houae« and execute the conveyance; 

" .and that thb plaintiff did JliCcordingJy,|kt the J^pecla] instance 

of the defendant, make the purchase, change her residence; 
and that She had been obliged to pay the money under the 
contract, and the defendant refused to petfbm his pro¬ 
mise : would that be nudum pactum t where one party does 
not merely pay, but does some act; like the consideration 
under the head of contract in the civil law, ^'■facio ut fa- 

Bailee, a fn Suppose, for instance, d., living in Jamaica^ sends 
tfiflugbwith. j r j \ • 

out cunside. a cargo to resident in London^ who is not to receive any 

deliver it over to another person, and h 

Ifce, botmd directed to insure. B, may refuse to receive the carga, 

fo^imtance, but, if be consents to receive it, thou|^ it is for die benefit 

by A direc- Qf Consignor, he is bound to make the insurance j and 
tion to in- . , , , , , ... 

turet many actions have been brought upon that principle* 

I am not prepared to say, this case goes the whole length 
of that: but it deserves consideration, whether a woman, 
having no desire to enter into this contract, no means of 
performing it, another person, not mciely making a spon¬ 
taneous promise, but causing her upon the faith of his 
promise tc place herself in a situation insuring her niiui 
if he should not perform it; and having executed part, 
* 159 which is a strong indication of the ^nature of the transac¬ 
tion, cannot in equity be compelled to execute the remain¬ 
der, though the particular forms of law might not enable 
the plaintiff to reach it by an action. The question 
whether this is a case of that description, or mere nudtdd 
pactum; with a performance of part, giving no action 
the remainder ? 
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I'he Lord Chanxlllor. 1806 . 

I have uo doubt, that Mrs, Carmichael is entided to 
stand as a creditor of the testator at law in respect of this M'Dottal. 

action ; and that she might sustain an Sijciion for ^oveini>erti6 
nmnev htid out and expended for him. My opinion tht re- 
fott is, that the Master has not drawn an iinptupir con¬ 
clusion from the facts siateil in the report ,* and that opi¬ 
nion stands upon this ground. 'I'hcre is no doubt, that 
Brortm could not have resorted to the testator for the pur- 
chase-moni y of this house j the conveyance being made 
to Mrs. Carmichael^ not to the te.stator ; against w horn 
therefore Brown could not maintain an action, and must 
have been nonsuited : the piarol contract being merge tl in 
the written one. But the tjiustion is, not what action 
could be maintained by jSroryrt against the ttst.Uor, not 
being the legal purchaser, but what aciiou Mis. Cm tt.'uhael 
could maintain against the testator. The c vldeni e stau di¬ 
rections given by the testator to ICilcy 'o punhas* this 
house; that after the purchase, b\ A'//.?/ the testao.i in¬ 
formed Mrs. Carmichael^ he much aj)pio\cd ot (hr trims, 
and had given directions to Riley to iitph tt it , a.ul, pur¬ 
suant to the directions t>f iht testator, an agTiLnuui «as 
prepared between Brown anil Mrs, Cannimael, w'hich 
agreement was made in her name, by the p.iriuular desire 
' uf tidte testator. My opinion is, that this is a suftitient 
loUhdation for an action of assumpsit; *and in the nature * 160 
of the thing the statute of fraudsfa) has no relation to it. («) 29 Car. 
The engagement between them was, that the testator hiiv- ^ 
ing originally made the purchase, and engaged to pay the 
^oncy to Brown, directed the conveyance to be nraiK in 
Mrs. Cai michaePs name ; which she executed upon the 
faith that he w'ould deliver her from the payment of the 
money, and performance of the covenants. That forms a 
consideration in the law. The statute of frauds has nothing 
to da with for this is not an engagement to answer for 
the debt of another ; but, upon the faith that he will deli¬ 
ver her from the consequences, sRe undertakes to bind hcr- 
VoL. 13. 19 
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self. The pjincipleol law upon the«e actions is, that, 
though upon a mi re voluntary ptomise an action does nut 
lie, vtt, if ont man hinds hinisell to pay, and does pa\ mo* 
lu y in consequence of an obligation undertaken b) auothej, 
the one Ijas mom }, which, in equity and conscience, ought 
to be the mom y of the other ; and that is not nudum / </r- 
tum. , 


'J'hc exception was o\erruled. 


*]\IKKKy^VETIIER (!!> utn.it MELLISH. 

TflE original Iiill in this cause was filed by Mrs. Merry- 
li'i’thir., previously to her inarriagL, for an account against 
the executor oi her father, and to have a release, which she 
cot-ts upiHi had execuud, set aside. Uy a deed, executed pretionslj 
but ron^iideration of the marriage, to xvhich deed 

canuotoihii- 'tslx. Met! invi till) nas aparty, the property, which was the 

wise stop the / ,, ’ 

progTtss of suijjcctoi liie suit, was luvisud in trustees for the separate 

use ol the n ifr, and lor the issue. Mr. ./lA’m/TwMer tove- 

Upon the nanted, that the trustees should bt at lihcitj to itvive and 

prosecute th( suit in the nameot iMr. Mt rt ipcttiicr., on fae- 

tifl, I'ciwor of'himstlf, hts wife and children. 'I Ik suit %vas relri- 
alonewiil not _ . , . ^ 

do,whevethe vt d attordngly, with the appioliation ol 3 ^Ir. Merry^^ 

and, the defendant being intoiucmpt to an attach- 

sons, yiL. ment lot Wvtnt of an answ6r, a motion w as made to stay the 
trustees md 

the i-ssue, attachment, 
must be 

brought fof ^ - 

ward, ma The Aiio} neu-iifni) ul'xtiA in suf port the 

pimental”^' motion, insisted that a suppieincutal hill was necessary, 
bill uccissa- 
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But a cno. Mr. limld., for the plaiuiitf Mr. Met t tjti'efher^ expressed 

motion. 

merit for » . 

want dl answer was refused ; being niade with consent of the hii‘'band, in the face of 
his covenant, to peruiit the suit to be revivad and piosecuivd hy the tmstees in lus 
name tor the benefit of the family. 



CASES IN CHANCERY. 


161 


Mr. l^ndi^ appeared for the solicitor, who had been 
originally employed in the cause by Mr. JSlert ijxvcther; ob¬ 
jecting that the plaintilf, appearing by another solicitor, 
could iu)t be heard j not luving pretiously applied to the 
--•'nit'r solicitor to deliver over the papers, and'o/ftied to 
sr. ‘ M his (osts j observing that the object of the motion 
mi.-tK .III cl the ht-ii for his costs. 

*]VIr. Bi ll (umiaii curicc) stated his conception of the 
practice to he, that, though a j)art)- cannot change his clerk 
in Court, he mav change his solicitor. 


The Lord Chancejllok. 

The lien of the former solicitor for his costs is undoubt¬ 
ed ; and the Court would not upon the motion do any thing 
to weaken it. But 1 believe there is no precedent, and I 
am sure there is no principle, that will justify the Court in 
refusing to hear a counsel upon instructions given to hiuj 
by his client. The privileges of solicitors in this Court are 
not higher than those of attornies at law ; pcrliaps not so 
high, as this Court has peculiar clerks of its own. At law 
the attorne} has his lien; and unquestionably the party may 
change his attorney. It cannot be disputed that in any 
Cftmrt a plaintilf may discontinue his action, subject to the 
costs incurred ; and it is for him to proceed or not, where 
it is his own spontaneous act. I am glad to find the clear 
opinion I have upon this point, confirmed by an authority 
Jibr which I have the utmost respect. In the case of Q-Dea 
V. {^Dfa'a) hord Bec/esdaie would not permit a solicitor to 
htjaring of the cause till his costs were paid ; 
another sni^tor having been substituted, acknowledging 
the lien df the former for his costs. 
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I'he Lord Chance Ltoa. 

It IS agreed in this cat.e, that tn tonsequenco of the tnai- 
Mcitlsh iiJgi It IS not enough that the suit has boen revived ; but a 
Ifox£*n/’f' st'i’jileinefjtal bill IS necessary to bring lorward thiid pti- 
^16 3 sons, ami the question is, whetlur, ^though the suit is to 
go nn a<a supplemental suit, the Court will in this state of 
circumstnnti s allow a pativ, bound by his covenant to per¬ 
mit a bill to be hkd in his naint, which has been hUd ac¬ 
cording!), the suit having gone so lai as to put the dsitnd- 
ant 111 contempt, to pitvv.iu int plaintifl iiom making use of 
the answer to the oiigiual hill in the suppUmental suit. 
This delLiKlaut wasnotonh calkd upon in the revived 
cause bj tlie trust!es, in wliost names it was caiiied on, 
but JiJftri/Tivithtr after the revnor appiovcd what had been 
done in that respect. By the deed, executed Upon the mai- 
nagi, lu stipulated that the right oi bis wile kj jiursUe the 
sun should be acted upon according to that instiuinent. 
The cftect of that contract is, that the wife, the children, 
and the trusucs,are in equity entitled toconiroui his mari¬ 
tal right, so that tilt comliu t of the suit depends, not upon 
his will, hut, upon the sound discretion of the trustees. 
The attempt to prevent the piusiciition of the suit by an act 
of the defendant, in conceit with is in oppo¬ 

sition to the rights under the seiileim nt, and, thcrefonfe^ 
subject to the controul of the Court. I must act upon tlinfe 
settlement by refusing the motion made with the consent 
of Mertifxoither, The defendant should avail himself of 
the defect, the childnn and trustees not being parties, by 
pkaor answer ; whi<h would compel the trustees to inalci| 
the bill supplemt ntal, as it ought to be, bringing le proper 
parties before the Court. T’he covenant ol ilfe/ 
is, th It the suit shall be revived and prosecuted, in hi$ 
name, foi tin. Iienrfit of himself, his wife and children. P' 
the suit is wantonly prosecuted by the trustees, without a 
chance of success, as»is suggested upon the affidavit, the 
Court might interfere by a reference to the Master, to in- 
ijuirc whether it was for the benelt* of the cestuh quetrust. 
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Thai is the only way in which he *can get rid of the effect 
of the contiact. But that cannot be till after the answer ; 
and, as it stands now, Merrywether cannot he j>ermittcd in 
the face of his covenant to consent to this motion. 

The attachment must therefore go. 


COUSINS agaimt SMI'l’IL 

THE bill prayed a discovery and injunction against pro¬ 
ceeding in an action. In Trinity Term a demurrer was 
put in. On the 2d of Auguat the common injunction was 
obtained until answer, or farther order ; the order for the 
injunction stating that the demurrer was put in for delay. 
Amotion was made to discharge that order for irregu¬ 
larity. 

I'he defendant had obtained judgment at law. 

The Solicitor-Gnural^ in support of the motion. 

The practice is settled that a demurrer being put in t(» 
the whole bill, both lor discovery and relief, the plaintiff 
cannot obtain an injunction j for which there are only two 
grounds : an order for time j and an attachment issued for 
want of an application for time. I’he demurrer insisting 
that tj'.e plaintiff has no equity, how can he have an injunc¬ 
tion ? The practice is clearly stated in Ilurrismyia) the 
Practical Register and, as to a plea, in the case of Hitm^ 
^kfeys V. Humphreys,{c') How can the Court know that 
the demurrer *is put in for delay, as the order improperly 
asserts? 
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f#5 Cases in chancery. 

:if8<)6 Tht Attorney-Gcnem! and Mr. IVttherell^ for the plain- 

t. 

Smith. fiK authorities, rtftrredto, are old, and are opposed 
" by the aiodum pi uti'(. It thi, cm be done, though the 
injunti 1 o« ‘v uK vvhoh (.ibj U of the suit, it may be 
thus dull a( U. The dcUntlanth.iS judgtrtut ; and thu only 
effect of the injuiu tion is to stay execution, and only until 
a decision upon the dtnmirtr, which h.is been some time 
set down for argument bj the planuifl, not tne cUienchuit, 
and the decision has been pic\ e utecl only b\ the pussuie of 
other business. The injunction was obtained after the ex¬ 
piration of the eight da)s. ccitainly alter the demurrer 
was put in. A demurrer not being put in as a plea is, 
upon oath, the Court has no security for the delendant’s 
right to resist the equity oi the bill. A pie a prevents an 
injunction upon the same giound as an answer; a plea 
being/iro fcinio an ansvvt'r. A plea or answer, disclosing 
new matter, may disclose something, that will pi event the 
equitable relief. That cannot apph to a eiemuirtr; dis¬ 
closing nothing. on the conn uj, admitting the fact', in the 
bill, and not put in upon oath. Theie ate reasons there¬ 
fore against an injunction, wliei'* a pit a or answer has 
been filed, which do not apply to a demurur. 

The Sohcitor-Gmtral^ in reply. 

The alleged practice rests only upon private opinion 
against authorities. The lapse of the eight days is immate¬ 
rial. That does not give a right to the injunction, which 
caft be obtained onlj'^ upon an order for time, oi n at- 
l(5i5 tachment for want of that order. There is no ^instance 
of an injunction pending a demurrer. Applications ari? 
frequent to have a demurrer argued out of com se; and 
the reason assigned is, that it prevents hn injunctitsft!. 
The distinction between^ plea and demurrer, the farmer 
being on oath, the latter not, is immaterial for this purpose. 
A pie a admits the equity upon the facts stated: a demur- 
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rer insists, that upon the facts stated there is no equity. 
The ol)ject of a bill for an injunction generally is delay; 
of which it is a most grievous instrument. According to 
this alleged practice, il" a bill should contain the most 
absurd statement, the defendant must answer the whole, 
or let the injunction go. The objection of delay is obvi¬ 
ated by the common practice of applicaiion to^have a de¬ 
murrer argued immediately. The delendant is not to 
set down the dimurrer. It is not his business to press on 
the argument. He- has his f)bjcct, preventing an injunc¬ 
tion, the effect ol the ckmuner. Kitlu-r party may set 
it down for aigument. 'I’he delay, therefore, is the plain¬ 
tiff’s. Injunctions are never favoured. The Court of 
Excliequcr is more in the' habit of granting them than this 
Court. The piacticc of that Court is, il the demurrer is 
overruled, to grant the injunction immediately, which is 
reasonable, as the Court then may know, what is im¬ 
properly stated in this order, that the obje ct of the de¬ 
murrer was delay. 


The Lord Chancellor. 

Upon a point of practice, if I had found nu horitics 
both ways, I should have taken time to consicK r. But 
I this case presents no difficulty. Upon a special application 
for an injunction, upon a bill filcel and affidavits, everything 
connected with the bill, is before the Court. But this 
sort of injunction issues upon a bill of which the Court 
knows nothing. If the answer does *not come in within 
eight days, the defendant may apply for time. If he does 
not oljiain an order for time, the plaintiff may have an 
i^itachment, and when an attachment is sealed, or an or¬ 
der for time is obtained, in either case the Court presumes, 
there is something in the bill, entitling the plaintiff to an 
injunction until answer or farther order. But, if the de¬ 
fendant puts in a demurrer, he informs the Court Upon die 
record, that there is no equity in the bill, 'i'hen can the 
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Court, so informed, grant an injunction? How can the 
Couit determine, that the demuirer is put in for delay? 
The evil is rather the other way ; for it is well known, that 
frequently after a verdict at law a bill for an injunction is 
fled merel} for delay. Why am I to presume, that there 
is a case for an injunction ; the defendant insisting upon 
the record, that there is no equity in the bill ? Consider the 
inconsistency of such practice; if upon the argument of 
the demurrer it should turn out, that I had no authoiity 
to grant the injunction, the demurrer insisting upon that, 
upon application 1 would have oidered the dt.muirer to 
be argued immediately. No instance is cited of an in- 
junciion gianted pending a demuner ; and mj opinion is, 
that the injunction ought not to ha\ e issued ; and ihcrclor# 
ilie order must be discharged. 


LANGDALK LANCiDALE. 

A MOTION was made by one co-plaintiff, that the 
bill, as far as he was concerned, may be dismissed with 
costs. The defendant consented to the motion ; but there 
being no consent by the other co-plaintiff, the register de¬ 
clined to draw up the order. 

*]Mr. DowdeswfUy in support of the motion, said, there 
was no occasion to give notice to the other co-plaintiff | 
and cited the Practical Peguteria) and the case rtferted to 
by Mr. Wyatt^ as an authority, that one co-plaintiff may 
have the bill as to himself dismissed with costs, without 
the conient of the other. 

The Lord (3H4NCJE.i.i.ofi upon that authority made the 

order. 
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JUDD agavist PRATT. 


Baron SUTTON. 


Mr. SIMEON, > . ru • » 

TVT t 'tw r Masters in Chancery. Rolls. 

IHr. I..UA, J iiovember 

, Dectmbt > 2. 

WILLIAM PRATT by h\s will, after giving several 
legacies, and devising a freehold messuage, in Banbw'y^ te.tns, “ .ill 
called the Floxver-<ie-luce^ to yolm Fillers ^indAnn his wife, 
for their lives, and the liie of the survivor, disposed, as niainilei ot 

- ,, iny n il ard 

follows: peisonal en- 

tat< ot wiut 
r.atuK,'’ &.C 

“ And as to all the rest, residue, and remainder, of my so( vei, lo 
real and personal estate and effects whatsoever and whert- 0*01 

“ soever, and of what nature or kind soever, and also the f'>r 
** said messuage or public house called the Flower-de-luce wifJ, »>r * 

“ after the decease of the said yohn Vtgers and Ann his " *s* 

^ ^ not sunit (enl 

wife, and the decease of the survivor of them, I give, de- tonusearase 

vise, and bequeath the same” unto Willjatn yudd^ Fkh- orfor^gu^piy!. 

Hid Herbert^ and *WiUiam Walford; “ to hold to them, ing ihe want 
, , , , . , . - of suiTender 

“their heirs, executors, administrators, and assigns, upon „f copyhold 

“ trust that they my said trustees and the survivors and 

^ ^. guoiis wio. 

“ survivor of them, his heirs, executors, administrators and nuemixed 
“ assigns, do and shall sell and dispose of mj said real es- hoirl,^g4Mt 
^ tate, and do and shall t onvert m) said personal estate into the heir. 

“ money, and do and shall, out of the monies arising from tfr 150 
“ my said real and personal estate, in the first place pay 
“ thereout all my debts, whether due on mortgage or other- 
wise, and from and after payment of the same then upon 
“ trust that they my said trustees and the survivors and sur- 
“ vivor of them, his heirs, executors, administrators and as- 
“ signs, do and shall pay and apply the residue of the money 
“ arising from my real and personal estate and cfferis af 
“ follows.” 


WILLIAM PRATT by his will, after giving several 


Vpt. 13, 
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The testator then gave several legacies to different per¬ 
sons: among others, to his nephews and nieces, f'hikhen 
ol his late brother yohn Pratt^ as follows: to his neplv'W 
William Pratt^ the sum of 50()/. and other smaller sums to 
Ins othfti- nephews and nieces; with survivorship. He 
then made the following residuary disposition. 


“ As to all the rest and residue of the money which 
“ shall arise from my said real and personal estate and ef- 
“ fects, or which shall come to the hands of my said trus- 
** tees by any means whaisotwr, I give and bequeath the 
“ same unto all my said in phew s and nitces, the children of 
“ my said brother John Pratt^ in equal shares and propor- 
“ lions with suivivorship. 


The testator was at the date of his will, and at his death, 
seised of three closes, called Tcatei>\s i which *\vere copy- 
hold of inheritance, held of the manor of Adderburij,, in 
the county of Oxford; which premises he had purchased; 
and had been admitted, to hold to him and his heirs accord¬ 
ing to the tust(;m. He was also seised of another dose, 
called IJ'isdA', patil} fret hold, and partly copjhold of in¬ 
heritance, held of the same manor; to the copyhold part 
of which he had also been admitted, to hold to him and 
his heirs according to (he custmn. 'I’hesi premises hc 
had also purchased at a period subsequent to the Oth^r 
purchase, butpievious to the date of his will. The free¬ 
hold part comprised 11 a. 2 r. 34 p .; and the copyhold 
3 a. Sr, 18 p. All these premises were contiguous, and 
intermixed; and the freehold and copj hold parts of 
were not divided by fences, I'hey were occupied together 
by the testator ; and at the time of his death were held by 
a tenant under a joint demise by the testator, at the annual 
rent of l(X)l, Besides these premises and the house, call¬ 
ed the Phwvr-de-luce^ the testator died seised of other 
freehold estates ; a very inconsiderable part of which was 
purchased aftfcr the*date of his will. The testator had 
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not lurrendcred his copyhold premises to the use of his 
will. 

The bill was 61ed by the trustees against the eldest ne¬ 
phew and heir at law, and according to the custom ; who had 
received his legacy of 500/. and a considerable sum on ac¬ 
count of his share of the residue; praying, that he may 
be decreed to be put to his election, either to abandon the 
benefits bequeathed to him, and to refund the payment* 
made ; and that in such case, his legacy of 500/. and his 
share in the said residuary fund may sink into the residue 
for the benefit of the parties entitled thereto ; or, in case 
he insists upon the benefits of the said bequests, that then 
he may relinquish all right to the said copyhold premi¬ 
ses, and *may be decreed to surrender them to the plain¬ 
tiff, ftc. and that he may be restrained from proceeding in 
an ejectment. 

The defendant by his answer, insisted that it was not 
the intention of the testator to include the copyhold pre¬ 
mises in the general devise ; and that he ought not to be 
put to his election, but is entitled to tlie copyhold premi¬ 
ses, and also to the legacy of 500/. and the share of the 
residue. 

(«)Mr. and Mr. IToot/aVion, for the plaintiffs, •fli« ar* 

guatents etc 
re^iitiose. 

The common equity upon th.e doctrine of election is 
established bv Noyi- v. Mor dauntStrcatjield v. Street- (5) 2 Vern. 

«1I1 

Jield^(d) Cookcn v. Hellterdd) Whistler v. Webster^{e) and (e) F<ir. ITG. 
m.my other cases. It goes to this extent, that even where t ret. 
the devisor takes upon him to devise that over which be (e) vol. 
has no power, upon the supposition, that the owner, taking P' 
a benefit under the tlisposition will acquiesce* in it, this 
Coun compels him, if he chooses to take under the will, 
to take entirely, rot partially under it: supposing a tacit 
condition, that a person, claiming under a will, tliall not ' 
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disturb, the disposition tnadc by it, In a casc»(/). before 
J^ord Talbot^ the testator devised a close, which belonged 
to A* i bequeathing to him 200/. Lord Talbot held, that, 
if A, look the legacy, he must give up his close, to the de* 
visee.(^) ’*^Cases of election are a class perfectly distinct 
from those upon supplying the want of a surrender; in 
which, the Court acts imperatively in rent. In Rumbold v. 
(rt) .dwhr.voL RumboldSji) the Lord Chancellor says, the question is 
3. p. 65. only, whether Sir Thomas Rumbold meant to devise “ the 
“ copyhold estate ; it is not a question, whether the Court 
“ is to supply a surrender.” 


(b) 1 P. 
tVtns. 443. 

(c) 3 P- Wnu. 
9t. 

id) 3 Alt. 73. 
(e) 2 Ati. 85. 
(/)3£ro. C. 

C. 116. 

Cf) MSS. 

(A) 1 Bro. a 
C. 586. Note, 
cited by Mr. 
tyboddeton 
fjpom s MS. 
of Chief Ba¬ 
ron Sfynner. 
(i) 3 Bro. C 
C. 188. 

(i) 3 P. 
JP»w. 322. 

(/I 1 Ati. 
387. 


The words of this will, if the question depended upon 
the'h- legal operation, sufficiently express the intention. 
General words are a sufficient description to include copy- 
holds unsurrendered, where a moral purpose is to be an¬ 
swered : Drake v. Robinson.,{b) Harris v. Ini^tedcw^{d) 
Cur V. EHisony{d) Tendril v. Smith.,(e) Warded v. War^ 
dell.^{J') Wilson v. Ardesoif.,{g^ Frank v. Standish.{}i) 
The distinction taken in Lindopf> v. Eborall.^(i) is unrea¬ 
sonable. In Hash'xvood v. Popey(E) and Hurvkins v. 
Lcigh.,{l^ the general words were controuled. But those 
were not cases of election ; and there is no instance, that, 
the heir taking a (benefit by the will, the surrender has not 
been SLipj)lied. 'I’he defendanrs construction is repug¬ 
nant, as it renders the words all the rest, residue, 
“ and remainder,” Ike. of no ^effect. Could the devisor, 
using these general words, mean to except the copyhold 
estates ? 


* 17S (/) lf'36. In Oiancery. 

The principle of election i.s conipcn.sation ; not Cm feiture, as jn 
the ciu»e of express condition. The distinction, thoiifth not genepalty 
observed, is marked with precision by Lord Commissioner JSyre, a»fe. 


vol. I- p. 593 Blah v, Bunbury t and by Lord Chief Justice De Grey, 
ante, vol. 3 p. 560 Lady Cavan v. Pulteney. See farther upon the doc¬ 
trine of election,P/dURf v- Chthcrov), ante, vol. 10. p. 589. and the refer¬ 
ences. 
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Mr. Hkhardsy and Mr. Wingfield^ for th6 defendant, 
relied principally upon Byas v, Byas^ia) and lAndopp v. 
Ehoi alL{b') 


im. 

Judd 

V. 

Pi-atl. 


Baron Sutton stated the case } and delivered the judg¬ 
ment of the Court. • 

The question in this cause is, whether the testator has 
by these words in his will so distinctly marked his inten¬ 
tion to pass his copyhoUl estates, taking in aid the circum¬ 
stance, that the freehold and copyhold lands were conti¬ 
guous and intermixed, that the heir should be put to his 
election, either to forego the benefit under the will, or to 
supply the defect ol a surrender. 'I’he general rule is, 
that, to put an heir to election, the intention to dispose of 
that which he claims as descending to him, must distinct¬ 
ly appear, either upon the will; or, it the Couit is at liberty 
to go out of it, from circumstances cleaily denoting an in¬ 
tention that the iuiercsi, which the heir insists descended 
to him, should pass by the will. It is contended, that the 
circumstances, that the freehold and copjhold lands are 
intermixed, and that the testator has used these very gen- 
eial words, all the rest, lesidue, and rem.iinder of my 
** real and personal estate and elkcis wh 4 tsoever and 
** wheresoever, and ol what nature and kiiul soever,” do 
suffieit ntly denote an intention to pass the cop) hold estates, 
though not surrendered, and therefore the election must 
take place. 

counsel for the plaintiff have referred to several 
cases. In Car v. £Uison^{a) the testator had only the trust 
in the copyhold. He had not the legal estate. He there¬ 
fore could not surrender. Tlie first question was, whether 
the general words were sufficient to pass the trust; and 
Lord Ifardwkke declared his opinion, that the trust of the 
copyhold estate would pass without a surrender, as the 
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surrender must he by the person who has the legal estate* 
I..ord Ilardwickt also did look to circumstances dehorn the 
Mill i and relied muih upon the circum'^tance, that the 
cop) hold fstaic had come from the testator’s wife, and 
was limited In the marriage settlement to the husband ; 
from that and other circumstances inferring a clear intcn> 
tion that under the gmeral words the copjhold estate 
should go ba(k to the wife, from whom the testator had 
received it. But that case is materially distingvnshed ; as 
the testator had not the legal estatt, and could not surren¬ 
der, and general words do sometimes pass a trust in a 
copyhold. Perhaps other circumstances may be required. 
The will was the proper instrument to pass the trust. Lord 
Hardum ke certainly did in that instance go into circum¬ 
stances. That is a very dangerous doctrine, and is repro¬ 
bated in Strallon v. Best.(h) Lord Thurlow anticipated 
the danger from suffering that sort of evidence as to the 
intention oi the testator. It is necessarv, to .shew the 
property, which is the subject of the disposition ; but 
ought not to be admitted to shew the intention. The case 
of Car V. ElUnon therefore is not applicable. 

In the cas" of Unit v. Wilkis'c) the will has general 
words : but there is a provision that in cast the *tt stator’s 
wife should continue to live in his hou'C .it IVilhnhall^ then 
the trustees shall permit tier to niaki usi of liis house hold 
goods and other anitles. ’f'hat house appears to have 
been part of the copyhold estate : therefore the decision 
was not upon the general words ; but from the circum¬ 
stance of that provision h clearly appeared that the tesla- 
tor had before, under the general words, given the cop) hold 
estate, as wc 11 as the freehold ; for his wife could not con¬ 
tinue to live at ll'illenliall^ unless she touk it under the gen¬ 
eral words. Lord Henley relied upon that fact, not upon 
the gemsral words, independent of it. 

In Tendril v. Stmth^^d) the testator had marked his in¬ 
tention, that the copyhold estate should pass; having sur- 
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rendered it to the use of his will} and then the general 
words, were suthciently comprehensive. But the intention 
was discovered by the surrender. 

The case of Rumhold v. Rtmbald^{b) turned upon this 
expression, “ the copyhold part thereof having bcei\ pre- 
“ vionsly surrendered to the use oi iny will*;” with the 
circumstance, that he had no other cop\ hold estate; and 
it was held a mistake ; that the will shewca a manifest m- 
tcuiion to pass the copyhold estate ; and, as theie was no 
CQp)hold, except that one, which was not sutrendered, 
that delect was supplied by putting the heir to election. 

The case of Wilson v. Ardcsoif^ cited by Mr. Woodde- 
son Irom the manuscript, is distinguished also In the use 
of the w’ord “ cop)hold.” In the case of Frank v. Stan- 
dish(ji') alsr,, “ cop)hold” being cxpiessly mentioind, the 
intention was held to be sulluiently clear. 

*'rhese are all the cases that were cited in support of 
the pioposiiion, that the testator having used only general 
words, the intention to pass tlie top) hold estates is suffi- 
cicml) marked to put the htii to his cleetion, eiilui to take 
by Ills eommon laiv title, giving up ilit nutnsis given to 
him by the will, or to supplv the want ol g suiHiuler. 
Iht) do not make out that pioposuion, oi alloid us sul- 
fieii utauthont) to decide the point. On the otlut side 
several cases have been (ited against the pioposiiion ; one 
of whu h is decisiv'e. One of these casts, I nuhpl> v, 
Ebo)all^(a) iiiModuces a distinction vnr) mitiiial to the 
decision of this case, l ire testator in that instance had 
only the trust; but he had the means of olitainuig and de¬ 
vising the hgal estate by being admitted, and surrendering 
to the use of his will. Loid Thutloxv held, that the copy- 
hold estate did not pass ; “ lor, although where the cop) hold 
“ is necessary to pay debts, it is held equivalent to a descrip- 
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tion of it, yet, here, it not l>f*ing necessary for that pur- 

“ pose, it should not pass for the farther purpose of going 

“ to the younger child ; the Court had only held that, 

“ Avheie the child was unprovided for; not where the 

“ question was as to the n>ore or less of the provision i 

“ to which the intention could never be held to apply.” 

« 

At first it appears very difficult to understand this dis 
tinction. But the doctrine is not new'. I'he same princi¬ 
ple is laid down by I..ord Jffac(/es/iei^i and hord lalbol^ 
and It goes this length, that the Court having regard to 
the relation of the parties, will put a different construction 
upon the same wouls; if there are creditors, a widow, 
or children, a construction shall be given, different from 
that, which will be applied in such *a case as this; the 
parties being only distant relations, not having the charac¬ 
ter of creditors, widow, or children. 

Tn the cases of Drake v. Robinson^a') and IJusbrvoodv. 
Popr^fh') this rlistiiution is very tlearl) hud dotvn, both by 
Dord Mac.I('./ii hi and I-oid Palhot ; that the Court will 
put a difleicnt cunstrudion upon the same words from the 
relation of the parties. It is going a great way. In Coombe% 
V. Gtb'iO)i({') tlie Court also looked u» the same distinction ; 
that, wheref it is necessary for payme nt of debts, the other 
funds not being sufficient, these general words will com¬ 
prise the c()p\ hf*l'J as well as the freehold estates. If, as it 
is said,r</) the freehold estate was nothing, then that case 
is not inconsistent ; and that distinction, therefore, ha$ 
been clear!)' held to authorise a construction of these wordi 
in such cases, which between other parties,and under o^ll^ 
circumstances, the Court will not make. 

These authorities have gone only to this extent, that the 
heir shall be bound to suppl) the defect of the surrender in 
favour of creditors, or tlje family, i. c, the widow or chil¬ 
dren ; but not so far as that he shall be put to his election. 
But it is said they do uot establish the point against the 
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jiiainttffii} that the heir is not bound to elect. I do not 
understand that* What puts him to election but an inten¬ 
tion that what he claims by law shall pass by the will ? 
That construction is applied to these general words only m 
the case of creditors, a widow or children. But there is 
another case that goes the whole length of this : B^as *v. 
Byas ;{a) which has almost every circumstance that occurs 
in this instance. That case is not put upon the ground 
that the heir was called upon to supply the want of sur¬ 
render. He might have been called upon to make his 
election ; but it does not appear to have occurred to any 
one to put it upon that ground. The heir was put to his 
election as much as in this case, if from the general words, 
which are not to be distinguished from those in this will, a 
clear intention could be collected that the estate, claimed 
by the heir, should pass. That intention must be clearly 
shewn. In this will copyhold estates are not mentioned ; 
and there is no surrender. There are merely these gene¬ 
ral words, which are satisfied by the freehold estate. Our 
opinion, therefore, is, according to the distinction that has 
been taken, that the construction, aimed at by these plain¬ 
tiffs, IS not to be given to these general words, except in fa¬ 
vour of persons standing in a relation to the testator, differ¬ 
ent from that in which they are placed , and that the inten¬ 
tion is not so clearly marked as to put the heir to his 
idection. 
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The bill was dismissed without costs. 


Mr. Hall, (amum Lurtai) mentioned Church v. J/«n- 
dy^b) as a stronger case ; which was agreed to by Baron 
Sutton. 

(<») 3 Fi*. p. 164 (A) Reported since, antr, vol 1?. p 436 
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A person IN 1792 Adams Ss* Ce. merchants at IdnadTork^ having 

Wl'”for**U»e c-onsukrable dealings with Frmer^mid Boijlstm^ of 

honour of die i^ondoH. drew two bills upon them : one dated tlie 18th of 
draper, lias 

no rifflit a- ut/sj^er, at 120 days Sight, for 158/. 16 jp. ; the other dated 
St“pur«an- De<ember, at 90 days* sight, for 600/. The bills 

out ettects wtre accepted. The first that became due being disho¬ 
noured, both bills wtre taken up by the petitioner for the 
honour of the drawers, upon the 22d of I'l bruai tj, J 793. 
On the 20ih of A/>nl, 179J, a commission of bankruptcy 
issued against Lane, Frazet , and Boylston. Adams b? Co, 
also failed ; and proceedings took place in A?nerjc(t for the 
purpose of dividing ihtir estate among then creditors, un¬ 
der which the petitioner received a dividend of 4s. 2d. in 
the pound, upon the bills he had taken up. I'he commis¬ 
sioners under the commission of bankruptcy against Lane, 
and jSoi^/s/on, rejecting his proof for the balance, 
on an affidavit of one of the bankrupts that they had no 
effects, and the bills were for the accommodation of the 
drawers, the petition was presented, pra} ing that ho may 
be admined to pioc*. 


(o) Ante, fcA, 
S p. 574. 


Ml. Ihihauls and Mr. Chdhn, In support of the petition* 
Tiu St h tioi -Cintuil against it. Ihe case i i parte lf'«c4** 
abatlda) was iitcJ m suppoit of the petition, and was dis- 
approsed b\ the I.ord Chancellor. 


^ 180 *The Lord CfiAwriTTun. 

F 

? 

f dontinuc of the opinion I expressed ycsteiday. Upon 

this affidavit there is no doubt that if Adams W Co* bad 
* 

themselves been plaintiffs in an action, the acceptors of these 
bills might, as against them, base insisted that thft bills 
were drawn merely for the ac commodation of the drawers, 
ahd they had nh effects ; though that would nol We been 
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in to an indorsee for valuable consideration, widi* 180S 

©ttt notice* Then what is this case ? A bill, accepted, be- 
iijg dishonoured, is taken up for the honour of the drawer 

hy the petitioner. The effect is, that he has a clear right . . . . 

as iigaiiist the (kajiver* So, he has a tight to stand m the 
place of the drawer, but cannot make a title stronger than 
that of the drawer, and oust the s^signees of the bankrupts 
of the defence which they would have against him. 

The petition was dismissed. 


TAYLOR agmmt OKEY. 

MR. WINGFIELD, for the defendant, moved to dis¬ 
solve an injunction. 


Mr. fonblaiique and Mr. G. Wtison shewed cause. 
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ITie point was upon a claim to set off against a debt a P*y* 
sum of money borrowed by the creditor from the debtor 


tinder an express promise to pay. They cited Atkinson v. 
Llhott^a) and Lechmere v. Harvkim.^b) 
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My opinion is, that this claim of set-off must be allowed 
m equity; and, exetpt from the circumstance that thd 
parties are not the same, it would do at law, under the 
dsutity of Ln hmerc v. Hawkins., which is precisely ^Is 
case* Thei argument addressed to me yesterday for ais- 
ecdvtbgthe injunction was the same that I used j that the 
express promise bound the party, making it an absolute 
payment under all cii cumsiances, but Lord Ktn^n an¬ 
swered, no such law.j and di^^ot th^ 

there wak legal obligation, and tha initial de** 
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were wtiliin the statute of < Mik 

weighs with ine^ ii what wa« said l*o»d wsho 

was perfectly acquainted with the yulet of i thtllif 
he should refuse the set*otff, it would drive the party into 
equity. ^ 


EX PARTE KING, 

THE petitioner yohn Ktng-^ a bankrupt, having since 
the failure of his former petition,(«) foi a direction to the 
commissioners to make their ceitificate of his conformity 
under the statute,(A) failed in an application to the Court 
of King’s Bench for a inandumus to the commissiunets to 
sign his certificatetCc) renewed his application. 

Mr. Ploxvden^ in support of the petition, pra>ed an order 
that the commissioners should produce the ♦reasons the) 
had given, in writing, for refusing to sign the certificate. 


The Lord Ch \nchlor.. 

The cpnimissjoneis have a power to make their certifi* 
cate undti tin act of Parlkunent. I have no authoiity to 
coraptl iIku) to make an\ other certificate. Why is a 
copy of then reasons to be granted, when nothing can be 
done upon it ? You may as well apply for my reasons, 
when the certificate comes before me. I can make no 
tCtrder upon them to certify, whatever reasons they may 
give* It IS for the dtetermination of their conscience, a» it 
will be afterwards of mine. Their junsdittiqp under the 
statute for this purpose is as distinct as uncontroulabk, 
and as much without appeal Their oertificste 

will be of no «^4il if mine is not added ; but, I canne^t an- 

n 

fa) Am* Vtd. ll> pi (i) &tst< S Geo Jt, C. ^ f«) f £a<f, 

i n a} ) t 
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^ mi their cartificitet or miaice them sigfn, or blot oat <#hat 
they have aigoed, I aan r«ttder their certificate nugatory 
hy withholding my iJonfirmation j bat have no authority to 
imatroid, advise, or counsel them upon dte subject. 

No order was made. 



1S06, 

Exjpsrte 

King. 


#EX PARTE HERBERT. 

THOMAS JONES, possessed of two leasehold houses, 
one for a term of 99 years, by li ase dated the 29th of Sep¬ 
tember, 1769, the other lor 96 I'ears from the 3d ot 
1772 ; in February^ 18(>4, made a mortgage of ib(' latter 
to Jokn Morgan, to secure 80/. By indentures dated the 
3 St of April, 1805, reciting that mortgage, that 85/. was 
due upon it; that Watk'm Morgan had agreed to advance 
that sum upon security oi lioth the above mentioned pre¬ 
mises ; that Jonea was indebted to Waikin Morgan in the 
sum of 421/. 5s. for money advanced for him, and that 
IVatkin Morgan agreed to advance 21/. more, in consider'- 
jtion, &CC. Jonca assigned all the abo\t mentioned lease¬ 
hold premises to Watkin Morgan, subject to redemption 
nn jja) ment ot 527/. 5a, 
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Upon the 31siof May, 1805, a commission of baukrupt-'i 
cy issued igainst Thoma? Jones and Ruhard Mdtthtrtm^ 
who carried e»n the trade of timber-merthants in partner- 
ahip. The assigns es under that commission sold the leaslcf 
Itold premises for 780/, ; and the petition was presetttittd 
by them, stating, that the iiankiupis had committed acts of 
bankruptcy previous to January, 1805 ; that Watkin Mhr» 
gan clfiimingas mortgagee, it was agieed between him and 
tins petitioners that iht agreement for the sale should be 
can ted into execution, and the deeds fie delivered to the 
pi-titionursbui fhat Uk sum of #501 part of the purchuae 
mohefy should bk dc];K>sited, to abide the etwdi of 
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claim ; and, that the petition should be prcscuttd lor the 
purpose of determining whether Morgan was tntuled to 
have any benefit under the mortgage-deeds he held* The 
petition insisted, that yonrft having committed divers acts 
=^of bankruptcy previous to the said meftj^age to IVdflein 
J^Iqfqa7i^ the said mortgage is void . particulailj as Mof- 
gati knew that ^ona was insolvent and had tommittcd 
atts of bankruptcy , and made sut h aioiigage, m tontem 
plation of bankruptes, foi the purpose of gning a prtt« ’ 
cnct. The petition piattd aecoidinglv, that till stcuiitt, 
upon whith the sum of 500/. hat! htm deposited, maj bt 
delivered to the petitioncis* 

riit Sjii<.ifji~(->tnenil^ in support ol the petition. 

1 he question is, whether the assignees in this case caii' 
not ledtem without paving all the niQiitv that has been 
advanced. The case of Cothi \. D( 6o/A,(a) will bt op 
po&td to this petition, as an authorit) for prutteting a 
mortgagee, making farther advances, suhsequent to the 
hankiuptcy without notice. That ease teitamly tUcults 
that a Court of hquitv will not under such eucumstaiues 
give anv assistance to tiie assignees, unless they pav all 
that IS due. \\ hv is not the same course puisued in all 
Other easts Why is this leluf confined to the single cisv 
of farthtr advaatts bv a moitgigee, made after a bank¬ 
ruptcy without notice'' Yet eeitainlv it never has been 
extended, though very haid t ists htve occurred. That 
case of Colli i v. DeColh was cited in Latotu ht v. Lo^d Dun* 
before Lord jRrdadalt^ who tonsidered it as 
"Overruled, observing, that it is now the tejnstant practice 
for thfe assignees to comped a i cdf mptiou on pa\ ment only 
of whftt was advanced before the bnnkruptev. If that case 
has been acteil upon, it is extiaordinai v that it should not 
be noticedm any subset]uent ease. 

*r&e and Mr. for the mbit* 

^gee, W0Atn ^ergm» 
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, Af> it lb not pietended that any act of bankruptcy was 
committed pm lous to tbe assignm<;)ttt ol the lease of 1772, 
*n Fehuan/y 1804, to John Morg-arii that assignment was 
tdOTectual to pass the legal estate, which altei wards was 
assigned to fratim Mor^an^ who paid off the first mort¬ 
gage, and made a laithtr advance. The qiustiou is the 
same as upon a bill: upon what tei ms youi »Lordship 
willgjvt the assignees the assistance ol equity, and take 
die legal estate from the person, who, ha\ing that, does 
not apph for equitable aid, which the) etmielor, not 
b» ing able to bung an ejectment. In such a case a Couit 
ol h quity has never dispossessed the legal estate, except 
upon the tei ms. ol paving all that is due to thepaitj who 
hu It. No instance can be produceel ol a mortgagee, 
liaving assignment of the legal estate hv paiingthc person 
Ivholnd n, and ad\am mg raoneV without notitt of any 
att of baokiopltv, who was compelled to give up the Itgd 
<" fate and the dee ds, unit ss he was paid the w hole. Loi el 
/t'/ {!( o/cf/<’s opinion «) is txpresst d in a few gt nt ral words. 
In till laic c.isc,/ \ knot(^(b) CdUtt v. De GjUs was 

cited to Lord IJdon, who certainly was not awMic that 
tht luihontN of that case had bcin imjmgncd. It was 
lull ( nisulcicd b\ Lord lalbct^ and r supported bv lh(* 
^cntial prim iplr, that those whotonic sultlv u| on equity 
to dispossess aperaon oi the leg d (‘t Ui, most dy equity. 
This qiKStion must he detidcd upon piineiplis of t quitv j 
as in bankniptr\ there is no juusdu tnm ovei .1 cKtluor 
who does not come in uiidu the commission, l^pon one 
of the clearest of those piinciples *a gciicial rule is es¬ 
tablished, not to gi\c relief against a hona pdi purchaser 
without notice .1 lule that has nc\tr been impeache4» 
except in hliodi \. Blaikbunu ,{*0 which case waaafter- 
waids overruhd bv Loid Lhhn in Ualhiifn LeeJb') 
A, purchaser f 01 valuable consideration witliwut notuc is 
not o«l any account to be distnrl ed in equitj , no moic 
in favour of assignees uni cieditms than other pirsons 
■diberij V* J1 ilkti v. 
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The Solkitm^emraif m reirfy. 

As to the case of A&ery v. WiUiam^^ i« Vernan^{e) ih» 
last edition of which is very carefully e%ew,%td,^ and veiy 
2 r^*edir*'by valuable from the examinatJon of the rt^tcr’s booh, ao 
Mr. Jiatthi/. authority is referred to except Colkt v. JDM GoJU* Thett 
cannot be, a doubt, that in such a case the party would-be 
compelled by the commissioners to make a full discovery 
of all the circumstances, under which the effects of the 
bankrupt got into his hands. In this instance the whole 
equity depends upon getting in an old mortgage for 80/. 
It is to be lamented, that the right should depend upon 
such accidental circumstances. 

The Lord Chancellor. 

The mind of a judge inclines much In favour of a person 
standuigas a purchaser for valuable consideration without 
J notice. This case, however, may not turn upon that 

^ l^T principle. The question seems to be, whether *a man, 
deprived by statute of all relation to his property, can be 
considered as a purchaser. 



8. Xhe Lord Cuanclliou. 


the rdatitin 


iMVraptlaw 
mi%acedl^ 
Stat. 46 Q€9, 
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In this case 1 give the decision, which I feel myself 
compelled to make, with gi eat reluctance ; lamenting the 
sevcjrity' of the relation under the bankrupt statutes. The 
effect of that has been considerably mitigated by the late 
act of parliament,(o) for which the public are under great 
obligation to the Solicitor-General. This petition is pre- 
aented undex an agreement between the assignees of thf 
bankrupt and the mortgagee, IVatkin Morgan^ who was in 
possession of^^two leases, one a,signed by the bankrupt 
previously liis bjliytrwptcy, to John Moigan^ and by him 
after bankruptcy, to W'atkin Morgan^ clearly for a full 
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'*-<»Bmideration j and the other a direct assignment from the 
bankrupt after the act of bankruptcy, but before the commis> 
sion, by way of mortgage for the sum advanced. Watk’m 
Morgan claiming as mortgagee, a proposal was made by 
the assignees of the bankrupt, and assentfed to by Watkin 
Morgan^ that the indentures should be deliv(*rtd up on 
having 500/. secured j the assignees agreeing to present a 
petition, and Watkin Morgan agreeing to answer it, and 
to abide the determination. In consequence of that agree¬ 
ment the petition was presented. 

It is not necessary to break in upon those cases, that 
permit a purchaser for valuable consideration, asked to 
disclose the infirmity of his title, to plead the purchase for 
valuable consideration without notice; for he stands upon 
that right; and tomes into equity quite wide of tht con¬ 
sideration of the bankrupt statutes. But administering 
•*thc bankrupt law, notwithstanding the respect I have lor 
Lord Talbot^ I scarcely know how to t xpress a doubt upon 
this point. It came before Lord Lhlonin parte Knott;(ja) 
for the tasc of Colht v. De Golh^b) was k lied upon in fa- 
Vf»iiroi the petitioners. But, though Lord i’A/on did not 
hnde upon it, his Lordship gave reasons that strongly 
maik his opinion. The proposition, that the assignees 
take su!)ject to all the equitlia undei which the Ivuikrupt 
stood, ii unquestionable j tint is, with leimncc to what 
WAS the estate of the banki upi, the y shall stand a-, he would 
d 1)0 was solvent. But the moirunt an act ol bankruptcy 
IS committed, there is an end ol all nlaliou bi tween the in¬ 
dividual and his property*; and the paity taking the secu- 
-^ity afterwards, as I.ord Eldon observes, takes nothing. 
Ail the raet's iii which a purchaser has Ireen proterted, are,, 
whore he has taken the property; but it has boon incum« 
bored by a prior conveyance. Then ho has wlRit he has a 
right to consider a convoj anre ; and the Court has refiiscd 
to interfere, and disturb a title standing u|)rt>n valuahk 
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consideration, without notice. But this is nothii^ j, 
title. 

The language of the btatutc(t) of Queen Bl'uabeth is 
vtiy strong ; putting an end to every thing the moment an 
act ol bankruptcy has been committed j though a commis¬ 
sion h.^s not issued. Then a subsequent staiuteC<3f) provi¬ 
ded against the ruinous effect of the relation of the bank¬ 
rupt laws, (which has been piopeily mitigated by the late 
act ;)(r) in cutting down seiinities, by limiting the period 
between the act oi bankinpie\ and the commission, to five 
jears. If a man pajs niont) Rafter an act of bankruptcy, 
uiiless for the statute oi King he must pay it 

over again j and if he receives money, unless for the sta¬ 
tute of Gto. he must account ioi n. The exceptions 

prove the rule. The wOuun'‘>siontrs of their own autho¬ 
rity may examme panics, and make th(*m confess the in- 
firnuty of their title , and why mav not the Loid Chancel 
lot, administering the bankrupt laws; especially where the 
pai ty comes in, as this party does, by the effect of the 
agreement I have stated, consenting to make the disclosure, 
and not pleading a purchase for valuable consideration 
without notice ^ 

The mortgagee, thi refer c, ought to be paid the first mort¬ 
gage only, and the icst must go to the assignees. 


The Lord Chancti jor proposed that a bill should be 
^led ; which, as the value was not considerable, was decli¬ 
ned. On a subsequent day, some of the parties not being 
aware that judgment had been given, his Lordship went 
through the circumstances of the case again ; repeating hia 
clear opinion, that the case of Colht v. De GoUs is not law, 
and conclyding, that Lord EUon and Lord Redesdale had 
expressed their opinions against that case. 

(c) Stat. ts jE/i« c. 7. (</) Slat 21 yac, I, c. 19. $. 14. 

Stat. 4$ <?« III. C. 135, 
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Thfe order was pronounced, that the sum of BSl* with 
interest from the 1st of April 1805, should be paid to Wat- 
kin Morgan^ and the residue of the fund deposited sub¬ 
ject to the agreement of the petitioners. 

^ I *' 

#STl"RGIS agoinst CORP. 

BY deed-poll, dated the 15th cAMardi^ 1804, it was de¬ 
clared and agiecd, that the trustees therein named, and 
the survivors, ike. should stand possessed of and interest¬ 
ed in a sum of 4,0(K)/. 3 rf/i?. consol, bank annuities, 
which had been frequently transferred into, and was stand¬ 
ing in their names, and the dividends and annual pro¬ 
ceeds thtieof, upon the trusts and for the intents and 
purposes after dc< laied , that is to say, after a trust to pay, 
apply and dispose of the dividends and annual proceeds, 
amounting to the sum of 120/. as and when the same 
should from time to time become due and payable unto 
Ann Stnigis^ and her assigns for her life, from and after 
her decease upon farther trust, that they the said trustees, 
&c. should pay and apply the dividends and annual pro¬ 
ceeds into the proper hands of Ma^ tha Stuigis loi her sole 
and separate use, for and during the term of her natural life, 
and not to be subject or liable to the debts, controul, oren- 
gagements of her husband ; and for winch the receipt of 
JlfarthaSiurgii alone,notwithstandingher coverture, should 
be a good and sufficient discharge ; and fiom and after the 
decease of the survivor of Ann Sturgt<t and Martha ^tut- 
then upon trust to paj, assign and transfer, the saidt 
sum of 4,OCX)/, bank annuities, and all dividends and an¬ 
nual proceeds, if any such should then have accrued due 
fot the same, unto \fosLph Sturgis the youngC^, his exe¬ 
cutors, 8(c* 
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In SepfembtTt 1804, Jmeph Sturgi$ iJtc elder, the hus¬ 
band ©f MarthA Sturgi»i purchased from his ymeph . 
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Strir^^is the younger, his reversionary interest in tltohanlC'' 
annuities, after the death of Ann Sturg'is and his mother,^ 
which was assigned accordingly by deed dated *the 6th of 
September^ 1804. Joseph Sturgis the elder, and Marthm 
Sfut^isy putupthereversionaiy interest in the bank annui* 
ties to sale bv auction, Ann Sturgis being still living; at 
which Sdk the defendant was declared the purchaser, and 
upon an objection taken by him to the title, the bill was 
filed by Jostph Sturgis the elder, and his wile, praying a 
specific periormante of the contiact. 


The defendant by his answer suggested, that a proper 
assignment of the reversion could not be made to him 
without the private examination of Martha Sturgis^ lit 
married woman, who has an interest in the reversion, and, 
ought to give her consent thereto in Court. 

Mr. Horne^ for the plaintiff, observed, that the atten¬ 
tion of the Court bad been recently diawn to this subject 
(a) 4 Nfe, vol. in the case of IVatts v. Dawkins^{a') when, upon considtra- 
13, p. 501. authorities before Lord Thurloiv^ the sale 

was established, upon the principle, that a married woman 
is, as to property settled to her separate use, a iemc sole 
to all intents and purposes, if the instrument does not posi¬ 
tively restrain her power of appointment or sale. This in¬ 
strument has no restriction upon the limitation to the se¬ 
parate use of Mrs. Sturgis j and, the nature of the interest 
being reversionary, cannot make a difference. 


Mr. Richards^ for the defendant, the purchaser, observ¬ 
ed that the bill in this cause was filed before the decision 
of Watts V. Dawkins ;{b) distinguishing this as the case of 
a reversionary interest, as to which the Court cannot tak^ 
the consent^imd mentioned Richards v. ChamBers»(c^ 


(b) Anttf vol. 12. p 501. 


(c) Ante, vol. 10. p. 5i0. 
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* tThe Masteh of this Rolls. 

Where property is settled to the separate use of a mar¬ 
ried woman, examination is not necessary. II the princi¬ 
ple is that she is, as to that property, a feme sole, and has a 
disposing^ power, as such, she has as much a disposing 
power over her reversionary interest, as over her inte¬ 
rest in possession. My opinion, therefore, is, that the 
property never passes b)^ force of the examination; that 
she cannot pass any property liy foite of the examination, 
and the exiunination is of use only, as parting with the 
equity. 

The decree was pronounced accordingly. 


EX PARTE KNOWELJL. 

THIS petition, to ptove a debt under a commission of 
banki uptcy against 31iirk Nobl§^ was resisted on the ground 
that the petitioners, Know&ll and Templar^ had, by taking 
the bankrupt in execution, after the commission had is¬ 
sued, made an election, and been satisfied their debt. The 
circumstances, under which the petitioners had .taken that 
step, were, that the bankiupt having been culled upon by 
the assignees to execute certain convej anct s, hung back. 
He was at that time in confinement under mesne process at 
the suit of the petitiont^rs, to whom the assignees applied, 
requesting them to make use of the power they had over 
his person, with a viev/ to make him do that act. The 
petitioners consented ; but, the time at which by the rules 
of the Court he would have been supersedeable, arriving 
before that object was attained, they took htm in ♦execu¬ 
tion, as they stated, merely with a view of procuring him 
to comply with that desire of the assignees* The bank¬ 
rupt did^pfterwards execute the conveyances* tte was 
still, however^ continue^ hi execution for ^ ocunsiderahle 
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time, until he was discharged in due course { having 
tained his certificate. 

The Solk'itor-Generaiy and Mr. Cooie, in support of the 
petition. 

( 

llte Attsrneij’General^ Mr. Perceval^ Mr. ffart^ Mr. 
Johnson^ and Mr. Culltn^ for the assignees and the bank¬ 
rupt. 

The Lord CHANCtJ.i.oii. 

Considering the bankruptcy out of the case, it is clear^ 
that by taking the body in execution the debt is satisfied 
to all intents and purposes. If the debtor being in execu 
tion, becomes bankrupt, the creditor in reason and justice 
must have a right to elect ; not having contemplated that 
event, which deprives him of the fruit of his execution. 
But when the commission has previously issued, and the 
creditor therefore takes his execution, apprised of the dis¬ 
position to be made of the effects, and that there may be a 
certificate, and has his choice, that step upon the same 
reason must be an election ; and, the debt is satisfied, 
whether by payment, or by having the body in execution 
is not material. This is the eflect in general cases ; and 
the claim of these petilioners to prove, must, therefore, be 
put upon the particular tirtumsiances, upon which I am 
inclined to think they are not entitled to come in under 
the commission. The bankrupt was in confinement upon 
mesne process at their suit. Their representation is, that 
they wished to discharge him ; but the assignees applied 
to ‘*'them, wishing that he should remain in prison for an 
object not applicable to the bankrupt, but beneficial to the 
creditors. In Cbnsequence of that application he wasdetain** 
ed in prison; but, when he became supersedeafale by the 
rules of the CoErt, had not done that act, for die pur* 
pose of doing which he was detained. Tlierf was no way 
then of fomng him to do that act reqtuired by the as* 
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signeea, except by taking him in execution, which they isod 
did Accordingly, If it stood there and they let him out, 
immediately as that act was done, the point would deserve Kua«^ 

tonsideration. But why did the petitioners keep hi™ ™ . 

execution two years after he had done that act, in Octobery 
1804 ? That repels the presumption, upon which they 
contend that this was not an election. They tie\er dis¬ 
charged him, for he was at length discharged only by the 
effect of the certificate, I have a strong opinion, that this 
debt cannot be proved : but 1 will look into the authori¬ 
ties. 


The Lord Chanllllor. Decembers . 

I cannot permit this proof. The motive to an act, 
which when done, operates as a discharge, cannot give it a 
different effect. The authorities are decisive, and a case 
stated by Mr. C’ooie,(cr) goes this length; that when an (a) Mk fane 
agent without authority, and even without the knowledge 
of his principal, who was abroad, took the bankrupt in ex- iawj. ISSs. 
ccution, that was an election. Upon this affidavit, however, 
after the deeds were executed by the bankrupt, they refu¬ 
sed to discharge him ; and he was at length discharged by 
the effect of his certificate. 

The petition was dismissed. 


♦TWORT against DAYRELL. ^ 195 

December 11- 

A MOTION was made on behalf of a solicitor, who , 

#* discharge 

had been employed in this cause by the plaintiif, that the his solicitor s 
plaintiff jwnd the other solicitor, who had been substituted for *his 
by him, may be restrained from prosecuting, or taking 

jiapcis t|i 1118 
pushrsbion , 

but cminot, ©wsept by retaining them, pment the progvesR of the cause, until hi t < 
paid 
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N S806 any proceeding, in this cause, until the plaintiff shall have 
paid the former solicitor his bill of fees and disbursements. 

T%&rt 

r. 

.' ' ' Mr. Bell, for the plaintiff. 


(a)l*WeV In O'Dvav. O'Deii(d) such an application was refused. 

'The only person, of whom the Court takes notice, is the 

Radcllff' V. and Taylor v. 

mtt, 161 ’ £eTt>is,(c) the sixty clerks are recognized as the only 

410^ attorneys of the Court. The reason, that a (.ourt of law 

lynf Colkoun, ill not allow the attorney to be changed without leave, 

p^Sktllabar is the privilege, not of the client, but of the opposing par* 

V. Langdo^ ty . jjjg person upon whom notices and process are to be 

4Sttte, vol, 12 

p. 1. notetn). Served. 

(c) 2rM.lll 


Mr. Owen^ in support of the motion. 


In the Court of Exchequer, upon the law side, the 
party cannot change his attorney; though the attorney 
upon the record is the sworn attorney of the court. If the 
clerk in Court cannot be changed, which is admitted, 
a fortiori the solicitor cannot be chsmged. The *clerfc 
in Court merely copies instruments, hands them over, and 
gives noth es; but the solicitor conducts the cause. The 
histor}’^ of the six clerks’ office is to be found in the case 
(a)4ntepViL of thfepetition, L.' parte the Six Clcrks.{(i) It must now 


^ 196 


3, p S89, 

ib)XAti 25. 
iee page 27. 


be taken, that a solicitor is imnicmoually an officer of 
this Court. In tValme&ley v. Booth,ff) Lord JJardwkke 
states, that attorneys and solicitors, especially since the 
act of parliament 2 Geo. II. c. 23. have been considered as 
officers of justice, and thc> have stated fees allotted them, 
which they ought not to exceed; and therefore in all 
Courts, but more especially in Courts of L^w, theiro aife 
certain rules for regulating their conduct with regard Id 
their clients. { Hus# Court hold^ the same strong; hand 
over a solicitor, ttegleclin his duty, as % Court of Law 
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ovet ^ttornev. Lord Mldon held, that a solicitor going 
a certain length in a. c^iUse, shall not leave it there, but 
shall go on. 

The Lord CirANc;Fi.i.oR. 


19(| 


1806. 

T-wopt, 

\ 

Dn^reA 


If the princi|de is considered, great confusio* would 
arise Iroin permitting the party to change his attumc}, ad 
bbttum^ as often as he pleases; so that the Court could 


never know wlun the cause was legitimately beiore it* 

Hence arises the practice of the Courts ol Law not to per- A* 

, , . . , r , % tlie party C!M9- 

mit a party to change his attorney without a Judge’s not ri a!*ge 

order ; and then the Court provides, that the papers shall 


not be taken out of his hands without doing that justice, Judge's cm** 

which his lien gives him , for due protection is to be given Lien fat 

to the members of the Court. Such orders are perlecth’^ 

* ^ papers tn 

familiar at law j but I am informed by the tegmerQ) that attomey^ij 
there is no such instance in this Court. •How is that to 
be accounted for? The cat>es therefore at law and in this fiotts. 
Court are not analogous. The party cannot take his * 
papers out of the hands of the solicitor without paying his 
bill; and the probability is very stremg, that the party 


cannot stir a step in the cause without the papers. The 

attorney trusts the client upon his personal responsibility $ 

and has, as his secui ity, an action and the lien.. In this 

Court the Six Clerks w ere for merh the proper and the only The six 

atturnies of the Court: but, the business increasing, they 

have had clerks established under them, the numbCf of only sttouiies 

whom was finally limited to 60. The object of this motion 

iR 19 substancf an injunction, restraining auy farther pro* 

ce^og in this cause, until the bill of the solicitor shall be 4 ^ 

jpaii 1 venture to affirm, that there is no precedfeu^'* 


TV i&otiQfi was refused. 
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HAYE»S CASE. 

THE Solicitor-Genet’al njentiooed a difficulty* that liad 
occurred in the bankrupt-office under the following circum¬ 
stances. A Solicitor in London bn Sunday received in- 
structiaift from the country to strike a docket. The next 
day* before the office opened, he received instructions from 
another client to strike a docket against the same person. 
The question therefore was, whether the party, whose in- 
structibns were first received by the agent, was entitled to 
preference, there being no rule of practice applicable to 
such a case ; or whether according to the courae of the 
office, upon ♦different applications at the same instant, they 
must draw lots. The solicitor-general observing, that the 
same difficulty must arise if the same circumstance should 
occur upon any other holyday, suggested* that some direc¬ 
tion should be given to the secretary of bankrupts upon 
the subject. 


DttemherlS. Xhc Lord CHANeELEOR directed* that in this instance 
the parties should draw lots; and that a rule should be 
drawn up accordingly for the future.(a) 

(a) Sac the general order* post, 20/ 


PERRY BARKER. 

cause(«) came on to be heard. The defendant, 

by the mott- a mortgagee of a term of 500 years* to secure the sum of 

Se* bala/cc interest, by indentures* dated the 27th of Aprils 

opens the 1790, with the usual covenants, and a joint and Aeversd 
foreclosure. 

Therefore 

bm tnorq's^ should have time to get back the estate and tender a reconveyance^ 
anii the mortgagor to redeem. , 

BvSt die mortgagee having taken possession aconsideridite time age,' and the ht- 
Iknce tieing considerable, a i^ipetuai mjitacdbit was decreed. . , 

(a) See the report upon the athnnn for an ihjtaictkMi, ente, p. SSK. 


©rc.6.15.17. 
After ibre- 
cloture and 
sale, action 
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faondby the mortgagors, in Hilary Term, 1797, 1806, 

hied a biU^I foreclosure* Upon the ist of Februarij^ 1798, 
the usual decree was made- The Master’s report, dated ' 

the 14th of May^ ascertained the sum due to be 909/. 18^. , 

5d. In the mortgagee took possession. Upon the 
lith of November <t 1798, the decree of foreclosure was made 
absolute. In February^ 1799, the mortgagee sold the estate 
by auction for 800/. and afterwards brought an action upon 
bond for 135/. 8jf. 3d >; with interest from the 28th of ^une^ 

1799, when the sale was completed. The bill was filed in 

1803 ; praying a redemption, and an injunction ; or, that 

the defendant maj' be decreed *to have elected to take the ^ 1P9 

premises in satisfaction-of his demand ; and may in that 

case be decreed to deliver up the bond, and be forever 

restrained from proceeding against the plaintiiFs* 

The Solicitor-Generaly Mr. Akxander^ and Mr. Martin^ '' 

k' , 

£or the plaintiffs. 

The question is, whether a mortgagee, having obtained 
an absolute foreclosure, by which the estate is become his 
property, can afterwards sue upon the principle, that there 
is a subsisting loan. A mortgage of an estate is at law an 
absolute sale ; provided the day appointed for payment is 
past. Until that period an option, whether it shall be a 
sale or a loan, remains with the mortgagor. If Courts of 
Equity had not interfered, relieving the mortgagor after 
the day was past, the mortgagee would never have been 
permitted to enforce the covenants for payment of the 
debt, or any collateral security. This gross injustice 
would be the consequence. The mortgagee, though con¬ 
sidered as the purchaser of the estate, would be permitted 
to recover the whole money by putting the bond in suit;, 
and the effect would be that he would get the estate for 
nothing ; with reference to the mortgage considering the 
estate his own j with reference jAit bond treating the 
transaction asa loan. , 
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Will the redemption given in this Court, make aRy^a^ 
riation When o Court of Equity says to n tnoitgagor, 
he cannot now have relief; that he has had all the time 
that can be allowed to him, his situation is as if there was 
no equitable jurisdiction. That is the precise state of this 
case. 'I he principle, upon which the legal right under 
the instrNnicnt is restrained, that the mortgagee is become 
the purchaser of the estate, *applies equally to a pari of 
the consideration as to the whole. It would be equally 


inconsistent with equity to permit a part to be reco\ered. 
It is true, in equity a mortgiigf is considered merely as a 
security fur a debt, but that is true as long only as the power 
of redemption remains. The proposition is, that the bond 
cannot be put in suit without making it again a mortgage j 
and then the foreclosure is opened, and the right ot ve¬ 
la) lEq.Ca. demption revives, Dashwoodv, Blt/thway.(ct) The con- 
sequence certainly is, that the mortgagee, permitting that 
and waiving his foreclosure, is entitled to proceed in the 
action, but he cannot at the same time insist, that the 


estate is absolute in him, and also that the money forming 
the consideration is a loan. Cases of the most enormous 


injustice may be put, for instance, that the estate would 
produce much beyond the amount of the debt, yet upon 
this argument, the mortgagor could'not hav»e had redress. 
The case, of a sale for less than the debt must be consider- 


, ed also with reference to the principle, that a trustee must 
aell in such a mode as not to derive any benefit to himself. 
The mortgagee, having the whole controul over the sale, 
is bound to sell, so as to liquidate the debt due to him if, 
possible, . i • 


The only case, that has raised a doubt upon this, T'otiie 
^ does not amount to a decision. The de- 

alsft hy the i^daat’s cotffisel admitted all that is now contended, tbtt 
foreclosure wgs opened. Lord Thurlow’ivilimdtten an 
hwown flote. ©pinion, that mih^gee had a right proceed in the 
^ction ; but ddes not say the consequenlre fajd*** he hash 
*ght to keep the estate. The effect of th^^jforc* 
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closuire it, that the bright of redemption revivea , ud the 
tnongagec having sold the estate, must either get it hack 
so that the mortgagor mai^ redeem, or must be eonsidered 
as having elected to take the estate. The foreclosure cati' 
not bws opened to one effect, and not to another. If the 
mortgagee choOses to consider the estate as a pledge^ it 
must have that nature throughout. Until tlft: case of 
Tookx* Hartleij^{a) the general understanding was, that 
a mortgagee taking the pledge to himself, took it in satis* 
faction ot the debt, otherwise numerous instances must 
have occurred. The advantage would be by no means 
mutual; on the one side, the mortgagor by a loreclosure 
losing the estate, whatever may be the value ; on the other, 
the mortgagee having a value set upon it, and proceeding 
for the difference. Ihe principle must be, that if the 
creditor chooses to proceed upon his personal Securities, 
the estate must be a pledge; but if it is not longer a 
pledge; if he has made it incapable of being so treated, the 
debt must be considered satisfied. 

Mr. Richards^ and Mr. Heakiy for the defendant. 

Though the estate is sold^ the moitgagee is entitled to 
proceed upon the bond. The distinction of Took v. Hart'- 
ley(h) is, that the mortgagee had himself bought in the 
estate, and therefore had the power of restoring it. But 
Lord Thurhw*a opinion as represented by Lord Eldon4,c) 
is in favour of the mortgagee, and is founded upon thfe 
law of this Court* Tlie transaction is a loan. The bond 
is a natural security ; the mortgage only a collateral secu¬ 
rity ; generally with a covenant for payment of the mopey. 
At law the effect of a mortgage is a conveyance upon con* 
dition ; and, when the ♦condition is broken, the estate Be¬ 
comes absolute, the mortgagee is a complfele owner } and 
there is an end of the relation of mortgagor and mortgagee. 
Might not the mortgagee bring an abtion if the estate had 
been dnstfoyed j if a house for instance, had been burned ? 

oould k that caae be made at law* Heoeurse 
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musi be had to equity, which says the estate is o»Iy a 
pledge; and this Court relieving against breach of condi¬ 
tion, and giving effect to the real transaction, permits re* 
demption within a given time. Notwithstanding a decree 
of foreclosure, the debts reinail} unsatisfied. The decision, 
that the foreclosure is opened, proves only that the estate 
must be brought into the account; but if the pledge is not 
sufficient to pay the debt, the creditor may resort to his 
other securities. The Court by confining a person, who 
contracted for two securities to one, would commit great 
injustice. The advantage is too much in favour of a mort¬ 
gagor j who though he can stop the suit upon a bill of 
foreclosure */i limme,(a) is by the indulgence too liberally 
granted, in addition to the necessary delay in the usual 
course of proceeding, furnished with the means of keeping 
the mortgagee out of his money, at the hazard of all the 
inconvenience, and even the ruin that may be the conse¬ 
quence. This opinion was often expressed by Eord Eldoi%, 


The Solicitor-General^ in reph’. 


The admission that the foreclosure is opened by tiic ac 
tion, with the consequence, that the right of redemption 
revives, decides this case; amounting to this, that the* 
mortgagee cannot proceed to recover his debt without 
restoring the estate j which in this instance he *cannot 
do. He cannot put up the estate to sale, before he derides 
whediOr he will consider it as a pledge or not. He can¬ 
not detisrmme upon the event. The affirmative of dia£ 
proposition, extremely difficult to be maintained, must be 
be made out by the plaintiff- The mortgagee is at least 
bound to "give notice to the mortgagor of his intention 
to sell J especially if he proposes a sale by auction, which 
may not go ne^r the value. He must give notice, that he 
means to sell as a trustee, and put it out of his own power 
to the fiurplns. But, even supposing such nodee given, 
tha^Ke will sell as • trustee, accounting ht dllw lurplus, 
anfl making the mortgagor answerable for th# delktency, 
the Court would not permit him to have a Compulsory salt* 
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under the decree. He may have a foreclosure ; but cannot 
have a sale without the consent of the mortgagor. The ^ 

decision of Tpoi v. Hartley cannot bear upon this case. ^ 

According to my note, that extrajudical opinion, alluded Batlasfi 
to by JLord £/fifon,(a) appears to have fallen from Lord (a) >(««, 
ThurloWy and without any reason* The reason upon 8.p.53l. 
which JLord Thurlow would have granted the vijuncuon, 
must have been, that the estate was capable of being re¬ 
stored* In this case the Court must interpose } for it is 
only the equity, that prtvt nts the lecovery of the whole 
money ; and then the Court upon its general principles 
will not permit a man to consider himselt a trustee for 
another, merely as it is so advantageous to him to consider 
himselt j admitting, that otherwise he would not be a 
trustee. It rarely happens, that a mortgaged estate is not 
equal to the money; and generally a mortgagee takes a 
conveyance with a power to seU. Though the mortgagee 
is liable to some disadvantage, he may have great advan¬ 
tage. He may sustain some loss : but *he may also re- ^ ^04 
ccive great profit. He knows the nature of the contract, 
into which he enters, and is aware of the incidental advan¬ 
tage and disadvantage. 

The Lord CiiANC£X.i. 0 R. 

The importance of the subject, and the opinion, which; 

'as Lord Eldon has distinctly stated his conception of it, 

1 shall consider as Lord Thurlow's opinion, justify me in 
pausing upon this case. My opinion at preset inclines 
to a middle course ; that though, when a mortgagee has 
obtained a decree of foreclosure, the estate is his, if he 
will bring an action, he shall give the mortgagof an oppor¬ 
tunity to redeem ; and the true equity and justice of the 
case seem to be, that the foreclosure is opened by the ac¬ 
tion ; but there must be some mode of bringing finrwsffd 
the mortgagor i giving him tootice that he may redeem; 
or the moj^tgagee previously ackpowledspng, that he » a 
tntsere* 
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The Lord CHAWi tJ-OR. 

1 continue of the opinion I expressed, which n> confirm * 
cd by an opinion of Lord Rcdeaduiei, As I think, the tore 
closure is opeticd, and the sale was so long ago as 1799, 
and the defendant’s demand is so inconsiderable, it is 
scaircelj possible, that he should seek to put hiiustli in 
circumstances, that would allow the mortgagor to redeem ; 
the consequence of which w'ould be, that the mortgti>ec 
must account for the rents and pi ofits, as it no sail had 
taken place ; but he had continued in posvtsMon. Ui tier 
these circumstances, therelorc, 1 think the besl decree will 
be to make the injunction peipctual. 

*1 ought not, however, to do that without observinjgi, 
that I am not sure whether the embarrassmt nt upon this 
subject has not arisen from this; that the Court in one 
respect does not act altogether up to its owm principle ta 
the case of a mortgage. The mortgagee takes a double 
security ; the personal covenant of the mortgagor, and 
usually a bond also, and a pledge of the estate. If 
before he files a bill of foreclosure, he sues upon the bond, 
or brings an ejectment, the Court will not stop any of his 
remedies. But if he filts a bill of fortclosure, and the 
mortgagor is unable to procure the money, tiic estate, what¬ 
ever may be the value, is gone. Is it not extiaoi dinary, 
then, that he should have the advantage both wavs ; thatf 
ihreckistng he shall keep the estate, though of much greater 
value ; but, if it is a scanty security, he shall recover the 
difierence ? What I mean by presuming to say, the Court 
has not acted up to its principle, is this ; that perhaps in- 
stead of n foreclosure, a decree for sale of the estate wptild 
be more analogous to the relative situation of lender and 
boriwer ; ami, I am informed by Lord Medesdale^ that 
such is the course in Irelmd i a decree for sale instead of 
a foreclosure ; and if the sale produce naore than the debt, 
the surplus goes to the mortgagor f if lesSf th^ iSMBirligagcc 
lus remedy for the differeme, ' 
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this instance, if there was any probability that this 
tnorigagct could get the estate back again, he ought to 
have a time limited lor that purpose j then he ought to 
tender a ccmveyantse, and the mortgagor should have a 
given time to redeem t but under the circumstances of this 
case, the mort^^e^s demand being so inconsuUiable, the 
proj>er decree i» an injunction. I shall not giv? cost^, as 
there has been a doubt upon the subjecti 
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A PETITION was presented by a creditor of a bank- i„(], ^ «.mcnt 
tupt, piajmg that the bankrupt, or his assignees, may be 
ordtied to indorse a promissory note, made payable to the setuuty, 4e* 
bankrupt oi order j which the bankrupt had previously to 
his failure delivered to the petitioner as a security for part 
of his debt, but not indorsed* 

Ml. Cool'c, fol the assignees, did not oppose die peti¬ 
tion ; but objected, that the bankrupt’s estate should not be 
burthened with the costs* 

Mr. 'Ite‘>iove, in support of the petition, cited Smitk V* 
Puktting-,(a) in which Lord Kenyon decided, that under j[ 
such circumstances an indorsement by a bankrupt after his 
bankruptcy was valid , and contended, that as the batdt- ^ 

rupt was competent to indorse the note, the petitioner 
ought not to have been put to the necessity of th^s appiifest- 
tion, and was therefore entitled to his costa* 

The Lord Chanclilor said, the security without the 
indorsement was only a piece of useless paper j and allow* 
f d the costs. " 





(iENEHAL ORDER IN BANKRUPTCY. 


l)KCLMBl-J{ ‘J'J, 18 <if) 

IT IS ORDERED, that from hencefoith no docket 
shall be struck but between the hours of 10 o’clock in the 
morning, and 2 o’clock in the afternoon, and between the 
hours of 6 and 8 o’clock in the evening; and that in case 
two or more persons shall apply at the same time to strike 
a docket against the same person, and both of them shall 
be prepared to issue a commission forthwith, then that it 
shall be determined by lot which person shall issue such 
commissicp ; but in cose only one of such persons shall be 
then prepared to issue such commission, then that the com¬ 
mission shall be issued to the person who shall be so pre¬ 
pared. Provided, that any person applying to open the 
office upon a holiday, (other than u])on a Sunday,) (a) may 
be 8t liberty so to do upon payment of a fee of one guinea 
to the clerk who shall attend at the office, to open such 
^office and to enter a docket in the ducket^book. And that 
tAO docket shall hereafter be considered as struck, until the 
208 ^ entered in the *docket-book, to which dock" 

et"book all Solicitors of the Court of Chancery may, during 
the hours aforesaid, have free access, upon payment of the 
usual fee of one shilling, and the fee of one guinea for 
opening the office, ip case such docket-book shall be 
searched upon a holiday. Akd it is fueth»r dUSMEftEJi, 
ithat in case any person who shall hereafter any 
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<|ockct, shall not within four days next after such docket 
shall be struck, order a commission to be sealed at the 
then next public seal, in case there shall be a public seal 
within seven days next after such docket shall be struck, 
or by a prh ate seal within eight days after the striking oi 
such docket j and, shall not cause the same to be sealed, 
accordingly, then tliat any other person may be^ at liberty 
to sue out a commission, without any notice given to the 
person who shall first have applied for such commission. 

KRSKINE, Ch. 
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THELLUSSON against WOODFORD. 
WOODFORD again.t THELLUSSON. 

THE will of Peter Thellusson dated the 2d of Jj>f //, 1796, 


Will, direct¬ 
ing*, that, in 

Csasethetes- 4evi&ing all his estates, manors, Lc. at Brodhiooi th^ and 

enter iVto other places in the county ol Voik^ and all the messuages 

eontrocts for qj. tenements, lands, hereditaments, or premist s, lor the 
tlte purchase ^ , * 

«tf lands, and purchase whereof he had entered into any contract or con- 

c^vej^ tracts in writing, with the benefit of such coutiatt and con- 

«iK.e, such tracts respectively, and all other his real estates, vv hatso- 
eofitracts 

jshaUbeewr- ever and wheresoever, to the Uoe of tiustees, then heiis 

assigns, upon the trusts after mentioned, comaintd the 

liW inortey following clause : 
piild out of 
aIs personal 

«^te, and it ju ggjg j simdin mv life-time enter into any contracts 
%n(t convey* 

mtx he to “ for the purchase of any lands, tenements or hereditaments, 

i “ and } shall happen to die before the necessary conveyan- 

to the « tes thereof are executed, I order *and diiect, that all 
/tews of his „ , ., , . , 

' wUL The and every sutai contract or contracts so entered into by 

** ***^ aforesaid, shall be completed and carded into cx- 

mute onteea- ecution by my said trustees after my death, and that the 

ei5* jifnrchasenio^s for such respective estates and premlies ' 

titm. 

* 210 
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** shall be pai(J by them* by, with, and out of ray personal i 805 . 

** estate dad elFects, and that the deeds and conveyances 
“ thereto iespectively, shall be made to them, their heirs 
“ and assigns; and, that they and every of them, shall Woocttord. 
“ stand, remain, and be seised, and possessed, of all and 
“ singular the premises so to be conveyed upon, uiidei^ 

“ and sut^ect to such, and the same uses, trusts, 'hmita- 
“ tions, provisoes, and conditions, as art in and by this 
“ my will, created, expressed, and dcchutd, of and con- 
“ cernmg the estates hereby directed to be pui chased, by 
“ and with the aforcsani residuum of my estate and 
“ effects, in the mannci herein before mentioned,” 


I’hc testator within a month before his death, had con¬ 
tracted lor the purchase of real estates to the amount of 
30,(XX)/. 


The bill filed by the trustees, prayed, that the trusts of 
the w ill may be established , and that it may be declared, 
whether Ptter Jsau Thcllui&OJi^ as heir at law of the testa¬ 
tor, is or is not entitled to such parts, or particulars of his 
real estate, as were conveyed to him alter making his 
will ; and also to such particulars of his real estates as 
were purchased, contracted, or agreed to be purchased by 
ilie testator after making his will, and to have sucb of the 
•„iid contracts as remained unperformed at his decease 
completed foi the benefit of his said heir at law, and to 
have the purchase-money paid cut of the personal estate of 
the testator j and particularly, that it may be declared 
^whether the heir is entitled to such last mentioned real 
estates, and also to the legacies and bequests in the will; 
and if not, then that he may be put to his election. 

The decree, dismissing the bill filed by the widow and 
fhildrcn of the testator, as far as it sought to have the 
trusts of the will declared void* and establishing the will, 
giving^ direcdmiB for cmvyisg the trusts into execution* 
and declariDic «trust, as to the estates contracted for by 
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the testator after the date of his wiU» for the heir, reserving 
the question, whether he would be entitled to the persona! 
bequests, having been affirmed by the House of l«ords 
upon appcal,(a) the question of election was brought for¬ 
ward upon the petition of the trustees. 

Mr.'Jl/artr/if and Mr. Buller^ for the petition ; the 
Auornry-Gtnrrat^ for the trustees, and for the crown; 
]Mr. Alexander^ for the grandchildren. 

Though no authority upon the subject of election ap¬ 
pears to appl}' precisely to this case, the principle is clear. 
From the period of Xoij'i v. Merdaunt^G*) the earliest case, 
the rule has prevailed universally, that a man shall not take 
a benefit under a will, or any other instrument, and at the 
same time di.sappoint the provisions of that instrument. It 
applies to persons of every description, however favoured: 
wife, heir at law, or by custom, issue in tail, See. 'Fhc 
reason upon which it has been considered as not applicable 
In certain cases, is that the Court had nut before it legal 
and proper evidence, that the legatee was by his *claira 
di-sappointing the testator’s intention ; and those cases are 
not inconsistent with the rule. Those cases forming ex¬ 
ceptions to the rule, arc principally of this sort: an at- 
teraptjto devise real estate by an unattested will; giving 
personal benefits to the heir. In such a case, it is admit¬ 
ted, the heir is not put to elect ; but the reason is, that 
the Court has not before it the intention, upon which a 
case of election may be raised. If a legacy is bequeathed 
to A. in consideration that he shall convey an estate to 
there is no occasion to look farther than to the personal 
legacy ; a condition l>eing expressly annexed to it, which 
must be complied with. But that is not the form in which 
the case of election usually appears. There is generally 
no express condition: but a condition is by implication 
considered as annexed to the legacy. If a legacy is be¬ 
queathed to A ,; and Ah real estate is, by a codicil dnly 
attested, given to B*. that codicil cpntqt that estate, 
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but it will rai«e a case of election ; and if he elects to keep isoe 
his estate, satisfaction must be made to the devisee, as far '•-'•''“'''■'W 
as he is disappointed, out of the legacy. But, if the codicil 
is not attested according to the statute of frauds,(«) there Woodford, 
is not a case of election ; the statute not permitting the 29 

Court to look at the codicil unattested, with relertnce to ® ^ 

real estate. The effect ts, not only that the attempt to dis¬ 
pose is Ineffectual, but that the Court cannot look at the 
mstrument as cvidfoce ol the intention to devise rcid 
estate. 


There is no substantial difference between that and the 
case of one iitstrunvent, containing both the legacy and the 
devise. The same instrument is frequently for diffcitnt 
purposes read and refused ; a probate ior instance, is lead 
as to the personal estate, not as to real ^estate. It is con- * 213 

sidered, as if what relates to that, W'as struck out. There¬ 
fore, in the case of Rtc/i v. Cockdl^{a) the husband was not (a) 
put to his election j the Ecclesiastical Court having refu- ^ 
sed probate of that instrument, by which an attempt was 
made to give to a stranger, that which was the property, 
not of the married woman, but of her husband. The prin¬ 
ciple is precisely the same as that of an heir, claiming 
against an unattested will ; the election failing in both 
cases for want of authentic evidence of the intention. 


There is considerable force in the objection, that the 
Court may read the will for the purpose of getting at the 
intention; confining the operation of the statute to the 
effect of the instrument. But that distinction is not sup¬ 
ported by the authorities. X^iord Hat dwicke cXeaxly went 
upon this; that the Court could not look at the instrument. 
Hearlc v. Greenbank(b) is the first case of that kind; and 
the subsequent case, of Bmghtm v. BQughton,,{c) contains 
the best commentary upon it, Lovd Hardwkke^ the for¬ 
mer case being pressed upon him, takes the distinction, 
that, ns the will then before him contained an express con¬ 
dition, thera was enough to raise the case of election, 
hutirt the other case there was nothing to ^hew that tin 


393 

3 Jti 
(f) 2 Ve. 14^ 




Thellasson 

V. 

Wocidford. 


(/) Ante, \(>l 
8 i) 481 See 
pafc 496 

* iiU 

(a) it tr, 101 

6. J-. ofi9. 


tiASES 

real estate was devised; as no legal evident* of that Intan* 
tion was before the Court* Thedistmcrion, tliatlhe will 
cannot be read, that a will unattested is not evidence as 
to real estate, is sensible, and does not break in upon the 
general rule: to which there is no exception, that does not 
proceed uj)on the circumstances, that the instrument is not 
in evidence before the Court. That distinction is follow¬ 
ed by Lord Eldotiy in Sheddon v. Goodrich^{d') and *Rtch v. 
Cockcll.(a) The inclination of Lord Jlardxvtcke not to 
confine the rule, and to apply it, wherever it can be applied^ 
is apparent; for there is strong reason to say, the case of 
Bong Mon V. Boug-lifon is within Ucarle v. Grembank* 


In this bill the intention is perfectly clear* The testator 
has declared it in express terms. The disposition £ai|s 
for a reason different from, and having no analogy to, that 
by which it was defeated in the other cases, to which the 
doctrine of election was not considered applicable. Ever 
225. since the case oi Bunker v,Cooke^{b') the law has beenestah- 
lished, that real estate, purchased after the execution oi 
p.42r. a will, cannot pass by it: whether upon the principle, thM 
a devise has the nature of an appointment, or upon the 
(e) .12 construction of the statute of wills,(r) is different for this 

1 Sut^^ 34 purpose. The objection is, that these estates cannot pass 
Hea Vlit e, by the devise: neither can an estate tail; nor a copyhold 
(</) Blunt V. estate, unsurrendered :(^/) nor the estate of another person : 
Clithertmi ttH- yet all these have been held cases of election. The want 

fe, Tol. 10 p. , . , , . . , . . , , 

S8& ftiuUlic of power m the devisor is not merely immaterial: that 
mfereiices. election. If a legacy of 10,000/. is given Isa 

and A.'s estate is devised to a stranger, that is a dear, ic- 
knowkdged case of election ; the effect being through that 
nwdium a purchase of A»s estate. Why is not that Ihc 
effpct of thia will ? What substantial difference can be 
Cc) ifliovol. Cavan v. PulUm^J^e) a devise in very 

I ^ general temta, the heir in tail was jnit to election. Sup 
pose, a rectxoeiy hl4 heeu suffered, under Tsliich the sa^e 
% jwrson woidd *have been entitled to the ifee*sjoj|de b) 

fkscent: c«i any intdligible diatinctioii he stated, upon 
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wliich in one case the heir in tail should, and in the other 
the heir at law slniuld not, elect? As to the topyholtl 
estate, not surrendered, the will is as ineffectual as this will 
is SIS to the aflcr-purchascfl estates : yet that also is, without 
doubt, a case of election. 

'^I'he Solicitor-General^ INlr. Perceval^ and Mr, /ic//, for 
the heir at law. 

No instance can l>c jwoduced of a person, compelled 
upon the doctrine of eiettifui to give up a freehold estate, 
which he takes as heir at law. 'I’hat point will now be 
decided for tlie first time. I'he clause of the will, upon 
which this question arises, is very peculiar ; an attempt to 
devise estates, for the purchase of which the testator shall 
have contracted, and that shall remain under the contract 
at the time of his tleaih; so, that if these contracts had 
been o'cecntctl, and the estates conveyed to the testator, 

Ills heir would have been clearly entitled both to these 
estates, and to the personal interest bequeathed to him. 

The distinction taken upon the expression of Lord Hard- 
-aiicic, not in tfie statute, that the will cannot be read as a 
devise of real estate, but may be read to shew the inten¬ 
tion, in this instance as to the after-purchased estates, is 
not substantial. All devises of real estate depend upon 
the st^te. Ry the common law no man could devise, 
except ny custom ; the common law regulating those par¬ 
ticular cases. By ilie statute of wills,(«) a man cannot dc- (a) Stit., 32 
vise lands of wdiich he is not seised, which is the con- 34 

struction put u])Oii the expression of the statute, liavin^-P vnif^ 

The first statute 32 /Jen. VIII. does not except inl’ants ; 

but they arc by the subsequent ^statute made incapable of * 216 

devising real estate. V'iih reference to the statute of 

frauds,(r;) there was as much reason for restraining the ( 4 ) Stat. 29 

power of devising after-acquired estates, as for guarding 

against devising, not ia the form prescribed by the statute j ’ 

■ I 
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as the effect might be to pass more than the testator in¬ 
tended* But what is the distinction of the case of an in¬ 
fant ? Wliy may not the Court in that case look at the will 
for the purpose of collecting the intention. I’he only rea¬ 
son is, that the law does not permit a devise by an infant. 
Neither docs it permit a devise to pass lands afterwards 
acq^uired. 
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The case of Bovghton v. Bovghten^h') is not a case ol 
election. That is a case of construction upon a condition 
expressed, falling under another consideration, .and to b(j 
determined upon a different principle, and different rea¬ 
sons, from those upon which the case of election depends, 
which always arises upon an implied condition. The for¬ 
mer inv'olves only two considerations; 1st. Whether a 
condition is annexed ; 2dly. W'hether it is legal. In Bough- 
ton V. Boughton the will was not duly executed; but effect 
was given to the condition, as it was expressed ; and in 
Sheddon v, Goodnchy{c) and all the other cases, the dis¬ 
tinction between an expre.ss and implied condition is ac- 
Ijnowledged. Probably the case of a man, devising the 
estate of another person, knowing that, has never occur¬ 
red ; but the testator has, in such ca.ses, froqi mistake, 
(supposed he was disposing of his own estate. Supposing 
him tQ know the estate was the property of another, per¬ 
haps the doctrine of election would apply to that case; 
but the distinction, always taken, is between conditions 
express *an€l implied. In Sheddon v Qoodneh^ Lord Eldon 
proceeds upon that distinction, and cites the case of Carey 
V. M'kcw.,{a^ in which Lord Kenyon considered it so well 
established as to bind the Court, though he could not as¬ 
sent to the reason of the doctrine, stating that it was 
very difficult to discover the distinction between the cases, 
Hearle \','Greenl)anky{h) and Bo%ghton v. Boughton ;(c) and 
his lordship was so little disposed to carry^ that distinction 
farther, that he expressed his opinion, that the former de¬ 
cision is the better of, the two* Lord Eldon also expreaser, 
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Ins disapprobation of that distinction; but considers it i8o6. 
established. 

I'hciiuNsun 

V. 

The objection in those cases was, that the will, not being 
kttested by three witnesses, could not be read as to the 
real estate. Upon what ground can this will be rea4? 

The objection in both cases is, that the man is hot per¬ 
mitted by law to make such a disposition. The will must 
first be read, and then the fact dchorft the will is shewn ; in 
the one case, that the party tvas an infant; in the other that 
there are after-purchased estates. In the case of invoca¬ 
tion of a devise by tenant in tail, the eft'ect of a recovery 
suffered, why should not the heir equally be put to elec¬ 
tion ? In that instance also the will cannot operate upon 
the estate. As to the case of copyhold estate, the heir is 
put to elect upon very different principles. I’his Court 
is in the habit for certain purposes of dispensing with 
form ; supplying in favour of creditors, a wife or children, 
the want of surrender. The will is a complete and per¬ 
fect instrument to operate upon the estate, and the prece¬ 
dent form of a surrender alone is wanting, in respect of 
which defect, relief is *given; But the forms prescribed 4^ 
by the statute of frauds,(a) and the republication of a gtat. 29 
will after a purchase, have never been dispensed with^ «• 5, 

Mr. Martin^ in reply. 


All these cases of election depend upon what is stated 

by Lord Talbot, in the case of Streatfeld v. Streatfield,{b) ptir. Iff.' 

tliat, where a man takes upon himself to devise what he 

has no power over, upon the ifeupposition that his will ’frill 

be acquiesced 5n, this Court compels the devisee to take 

entirely, not partially, under it, as in Noys v. 3Iordaunt,(c) (c) 2 

there being a tacit condition annexed to all devises of this (^^Thistlote 

nature, that the devisee does not disturb tlie disposition of wotgofiirtlw 

the devisor.(d) The principle however is much broader, pensatio?”'* 

and not lifnitcd to a condition, either expressedifror impli- *^*i”^®* 

cd j viz* that it is against conscience, clahning the benefit in. v. 

fr^ 
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ol' au instrument, to set up a legal right to disappoint the 
claims of other persons under the same instrument. Al¬ 
most all these cases proceed upon want of power in the 
testator ; for which reason the will is inoperative, either 
from the want of interest, as in the instance of a tenant 
in tail, and a copyhold, or from a defect in the execution, 
or incorapetence of the testator. In the two last cases the 
Court cannot look at the instrument, with the exception 
of the case of express condition, Houghton v. 

In Heuric v. Grvenhank/y^f) tlie infant ad’ected to give, not 
property that was not her own; hut her real estate ; anti 
the ground taken hy Lord /A/nAeit/'c, was, that in no 
instance could the Court look at the will of an infant as to 
real estate ; an inlant being b_y the statute placed in the 
same condition with reference to that, as a lunatic, and 
the 3vill of the former as to real estate equally inoperative. 
An infant had not under the first statutc(n) the capacity 
to devise, l^hc general words of the act must be con¬ 
strued all persons competent; and in Dtjer v. Hobart., re¬ 
ferred to in RuJf'hmJ'n edition of the statutes, it is laid 
down, that an infant never could have devised. 


The case of an express condition annexed by a party 
competent to dispose, and doing the proper act I'or that 
purpose, is not a case of election, the cquiU' proceeding 
upon this, that the disposition made liy tlte will in effect 
requiring the party taking under it to conform to that 
disposition, a comlitiou is implied. In the case of an in¬ 
fant there is positive incapacity ; and, therefore, the 
Court cannot look at the insinirncnt. But it is competent 
to a man, having a view to acquire property, to annex a 
cemdition to a disposition in favour of his heir, that he 
shall give effect to the general disposition of the will. It 
does not appear in a general devise, that any land was ac¬ 
quired after the dale of the will. The will, being duly exe¬ 
cuted to pass real‘"estate, is read for the purpose of col¬ 
lecting the intention f and if it appears that any land was 
;^^uired afterw^ds, tloe heir upon the general rule must 
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elect* In the case of the copyhold the testator has not, i80$- 
as he might, acquired a right to act upon it. 'Hie inten¬ 
tion is in this will as strongly indicated, as if the testator had 
in express terms called upon his son to give effect to Woodford , 
*these contracts; and no precise form of words is neces- ^ 2 ?o 
sary, I'ho heir, insisting upon his right, will defeat jthat 
disposition which the testator has attempted, btit had not 
power to make efl'ectual. This is, upon the whole, one of 
those cases in which the Court, seeing the clear inteuiion 
from the disposition made hy the will, opposes the doc¬ 
trine of election to the exercise of a right, that must de¬ 
feat the disposition. 


The Lord Chancellor. 


The prayer of the hill, filed by the heir at law, with Decewi&crlff. 
reference to this point, is in efiecr, that the personal 
estate of the testator shall be applied to the completion of 
tliese contracts, directed h)- the will to be carried into exe¬ 
cution, for the benefit of the heir ; and that he in opposi¬ 
tion to the will may take as heir those estates so con¬ 
tracted for; and the trustees may stand seised to his 
use, instead of the uses of the will. I gh c the judgment, Election. 4 

which 1 find mvself bound to give, with some reluctance. Person shall 
.' , . . . not claim at 

considering this will as dictated by feelings not altogether interest in¬ 
consistent with convenience. But this appears to me to 
be a case of election. I'he jurisdiction, exercised by this out 
Court compelling election, may be thus described, A jc, as far as 

person shall not claim an interest under an instrument, 
.... nouncingany 

ivithout giving full effect to that instrument, as far as he right orpro- 
can. If, therefore, a testator, intending to , dispose of would def^ 
his property, and niaking.all his arrangements under the d>e dispo- 
impres.sipn that he has the pow'er to dispose of all that is The gi’ound 
the subject of his will, mixes in his disposition property 
that belongs to another person, or property as to which ujwo in&en- 
another person has a right to defeat his disposition, giving 3.,,^ mfs! 

sake. 
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1806, to that person an interest by his will, that person *shall 
not be permitted to defeat the disposition, where it is m 
TheUusson power, and yet take under the will. The reason is 
Woodford, the implied condition, that he shall not take both; and the 
*’’’**"“*”“ consequence follows, that there must be an election j ior 
thoq^h the mistake of the testator cannot affect the property 
of anothei“ person, yet that person shall not take the* tes¬ 
tator's property unless in the manner intended by the tes¬ 
tator. 

This is the proposition. But it has been said, that, 
when a testator by his will attempts to give that which 
is not his property, but which he supposes to be his, form¬ 
ing his different dispositions upon thqt mistake, no?i constat, 
what he would have done had he been aware of the 
true state of the circumstances. The best answer to that 
was given by I.ord Ahanley in the case of Whistler v, 
(a) .inte,\ol. Webster,(a) that no man shall claim any benefit under a 

5!.p.36r. ^ will without conforming, as far as be is able, and giving 
pages oTv, ... . 

371. effect to every thing contained in it, whereby any dispo¬ 

sition is made, shewing an intention that such a thing shall 
I take place, without reference to the circumstance, whe¬ 

ther the testator had any knowledge of the extent of his 
, power, or not j nothing can be more dangerous than to 

speculate upon what he would have, if he had known one 
thing or another ; it is enough to say, he had such inten¬ 
tion ; and the Court will not speculate upon what he would 
have done in the different cases put; if the instrument is 
' such as to indicate, what the intention was, the only ques¬ 
tion is, did he intend the property to go in such a manner j, 
not whether he had power to do so, and would have 
done it, had he known he could not without a condition 
imposed upon another person j whether he thought he 
had the right, or, knowing tfuj extent of his authority, 
* 222 *ii^n<icd by an arbitrary execution of power to ex- 
ce^ it, no person, taking under the will, shall disap- 
pokit it. 
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In every case of election there must be an Intention to 1806. 
dispose of that over which that person has no power of 
disposition. Tliat is the circumstance that creates elec- 
tion. The testator, with this peculiar object, the applica- Woodfor<l* 
tion of his personal estate to the acquisition of great 
landed property, was not aware of the distinction be¬ 
tween real and personal estate ; and therefore conceived, ‘ 
that under this direction of his will as to his future con¬ 
tracts for purchases, his trustees would be legally seised 
according to the uses of his will. As he had not the pow¬ 
er to make that disposition, the heir takes those estates 
that cannot pass by the will; but the testator, not being 
aware of that, gives considerable interests to his heir; 
but gives those interests under the conception, that the 
whole property and arrangement were subject to his con- 
troul i and upon that ground the principle of election must 
prevail. 

Ip A'oijx V. 3lQrdmmt^{n^ the testator imagined he had („) 2 ymt^ 
power over the estate; which was in settlement ; and the 
Lord Keeper put the decision upon the implied condition. 

I'hat case was followed by Strcatjield v. Streatfield^(J)) (if) For. 
and several cases, down to Sheddon v. Goodrkh,{c) The (c) to>. 
difficulty upon a plain, simple principle first occurred in P' 
the case of Hcarle v. Greenba7ik.i{d') but I do not appre- j 
hend, that this case will be embarrassed by that decision. 

Lord Hardwicke held, that the act of the infant had no 
effect; that there was no disposition as to the real 
estate; and tiierefore a case of election did not 
arise* 


*This is the case of a man having a clear right to dispose 
by will both of his real and personal estate: but his dispo¬ 
sition fails as to these real estates by his ignorance of the 
distinction, that a will of a subsequent date was necessary^. 

There is,therefore, asin thtcaseof ATear/ev. (a) (a) 1 rw. 

no will, that can touch these real estates. As to the ^ 
case of a devise, with two witnesses only, the intention is 
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as plain as in A^ot/s v. ^Jonlaunt why then should not 
the Court say in the former case, the intention is clear ; 
but cannot as to the real estate have legal effect, from tliC 
omission of a third witness, by mistake ; as in the other 
case the devisor attempts through mistake to devise an es¬ 
tate,, which is in settlement, or Ijelongs to another person. 
The opinion of J.ord IJaiuhvkkc I take to be this. A de¬ 
vise of real estate is considered as a matter of so much 
solemnity and importance, that the law will not ac cept 
proof of the act without the evidence of ihr<*c wiinesses. 
If not so proved, it is nothing: it cannot receive notice. 
The intention cannot be represented ; for it cannot be pre¬ 
sumed, and there is no evidence; the will, not being exe¬ 
cuted with the solemnit) prescribed by the law as to real 
estate, cannot be read : the Court cannot see any devise of 
real estate ; and therefore, as the estate docs not apjjoar 
to be devised away from the heir, no act appearing to be 
done, as in this case the act doe.s appear to be done by 
ISlr, 'r/uIlMi’JHj the heir cannot iu that case be put to 
election. 


1 

3 


695 


7’he (Use of lltarlc v. (h a 'ihanK^ ') stands upon the *^anie 
ground : an infant under the btatutc(</) not having 


if-. 


WJ* o . ^ 

^in-Vni cT dispose of real estate, 'llic Court cannot look at 

34 ^e»-V|iI. the will.* It is, from the inra')acit\ of the peison who 

s * " ^ 

^ 224 frames it, considered as no instrument. 


These arc the onl} instances, in whicli the principle has 
been limited. It cannot be argued, that it does not reach 
an heir at law. Lord HardwicU would not put the case 
of an beir at law by way of illustration, if the heir could 
not under any circumstances be put to election.(a) The 


(a) Tlie oasc of a devise to the hri? of an estate, which he would 
have by deseeni^ ifno will was made, and to another pmon, of an 
cststte, of which tite hei?is seiacd in bis owjn right, is put by Sir Ja- 
mvH vol. 9. p. 364. Mkh v, fTurie//,) as to be a case 

of V lection- Ml); Sugdtn (law of vendors and purchasewi of estates, ed. 
2.128—9. note w.) has (bund a precise decision of the point, accord- 
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principle of election is plain and intelligible ; that if a per- 1806 , 
son, being about to dispose of his own property, includes in wv'^ 
his disposition, either from mistake or not, property of 
another, an implication arises, that the benefit under that WoodfotA 
will shall be taken upon the terms of giving effect to the 
whole disposition. Mr. ThellussoiCs heir takes these 
estates, as if his father had not made a will; but \ny 
ojiinion is, that he cannot also take what is g^'cn to him by 
the will. He must therefore elect. 


ingly against the hfn , Jju Gub Etj Rtp. IS In tliat instance, it 
ni«y be ohsened, the heir look not iindei the doise, but by his bettev 
title, (leiiccnt The denser Jiowticr, eltiising the estate to him, must 
be conceived to be aware iif hi& powei to devise it away { and the con* 
dUion was accordingly implied. , 


♦ALLEY against DKSCHAMPS. 

CRICHTON HORNE, being in 1794 possessed of 
leasehold prtmises in London for the residue of a term of 
99 years, commencing tn 1792, w ith a view to a partner¬ 
ship, to be entered into between him and yohn Desihamps^ 
junior, one undivided moiety of the premises, consisting 
of a glass-house, with the fixtures, utensils, See. was in 
consideration of 1,430/. assigned to yohn Desihamps^ 
senior, for the residue of the term ; and he and Heme de¬ 
mised all the premises to Htfcr JiJelhih for 14 years, at the 
yearly rent of 50/.; upon trust to assign to Horne and 
Z)ew/ia/»/'y, junior, for the purpose of carrying on thepait- 
nership i and Mellish assigned to them accordingly. 


* 225 

Nwembtt 77 
D<ce miter 1%. 
Bill lot- spe- 
cihc jwrform. 
.uic«‘ ijf an a- 
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In January^ 1796, Horne and Best hamps^ junior, borrow¬ 
ed from Dcschamps^ senior, 800/. uj>on mortgage of the 
whole of the premises. la November, 1797, Horne and 
Beschamps, junior,dissolved thcirpiartnership, and assign- 
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ed their stock ip trade) debts, &€> for the benebt oi 
thtir creditors i and by an agreement, dated the 21sl of 
November j 1797, Dcschampe^ senior and jumoi, agreed, that 
upon pa) ment b} Hvrnt., hia executors, bic, to Desehamps., 
senior, his executors, See. of 2,000/., in part satisfaction of 
the sum ol 2,230/., by equal instalments, at 2, 4, and 6 
years, with int< rtsi pa) able half-yearly, jDctfc/wwjftjf, senior 
and junior, Mould, alter iheexpiiationolihe six years, and 
after full payment and satisfaction of the said sum of 
2,0«X)/.,and interest asaloie*aId, iissign all ihtir respeciive 
interests in the premises, iixturts, utensils, &c. to Horne* 

Horne was upon the exc cutioa of the agreement put in 
possession, and carried on the business on his own 
count until his bankruptcy; which took place upon the 
19ih of April., 180(;. The only pa) ment he made to i)^*- 
champs., senior, was 100/. 1 he piemises were purchased 
by the directors of the London Dock Company, under the 
act of parliament,(u) for the sum ol 3,500/.; and the dd- 
ferent parties claiming having executed the tonvt)ancc 
without prejudice, the bill was bled lu July, 1802, b\ the 
assignees under tlic commission of bankruptc) against 
Home; pra) mg that the piainijlTs may be declared to have 
been entitled to a speeihc peilorniante of the agreemmt of 
Novembei, 1797; and therefoie tube enthicd to the iCvSidue 
of the mone), paid'b) the London Dock Company, or to a 
moiety thereot. 

The defeivlants, JJeuhamps, senior and junior, by their 
answer stated, that, Horne becoming soon alter the agree¬ 
ment v«ry much embarrassed, and wholly unable to com¬ 
ply with the* teims, it was considered as relinquished; 
and Was in fatt made \oid b) Ins non-compliance ; but he 
was suiTeredto continue in possession as lessee of Des^ 
champs^ senior, at die rent of 100/. a year; and as suth 
Icfssee, alxmt fwo yelfrs after the agreetnentv Horne paid to 
De&champs^ senior, 100/. being one year’s rent; whuli was 
the only payment he ever made as lessee, or otherwise. 
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Mr. Fonhtanifue and Mr. Cullen^ for the plaintiffs, con¬ 
tended upon the evidence, that the inference was acquies" 
cence rather than abandonment ,* and though time is not 
to be considered immaterial, it is not to be strictly regard¬ 
ed. 
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In the case of Guest v. Homjray^a) all the authorities i°) 
are collected, in winch the Couit, proceeding upon the 
particular cn cum stances of each case, has held an agree¬ 
ment abandoned by a party, who had not taken any step 
for a considerable period. Ever since the case of Uoyd 
y. CoHet^{h) the notion, that a specific performance might (^) 4 Brt. H. 
be tsompelled at any distance of time, that the time upon 
such a subject was immaterial, has been corrected. A 
plaintiff, coming for a specific per£orm.mce after a great 
lapse of time, must satisfy the Court, that he has not 
abandoned his right; that he has not lain by, with a view 
to take advantage of iortuitous circumstances, if the event 
should be favourable to him; that duiing the whole pe¬ 
riod lu had in contemplation to pci form the contract; and 
the other party expected to be called upon. None of these 
parties thought of pci forming this contract until a consider¬ 
able time alter the banktupU} , when the value was guaUy 
increased by the purchase foi tht use of the London Docks. 

The bankruptcy consulciably stiengthcns the defendant’s 

case. In Brooke v. /A «•///,(<) the question, whether bank- (c) Ante,r(A. 

ruptcy had not the effect of putting an end to the agree- 

ment, was much discussed ; and the Lord Chancellor 

thought it a very material ingredient for that purpose. 


The I.ord CHAi}C£:LX.oit« 

I have upon another occasionfc/) stated my opinion upoii (d) See Mol 
the doctrine of specific performance. Thh ^Court assu- 
med the jurisdiction upon this simple principle j that the * 
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party bad a legal right to the performance of the contrAft^ 
to wlmh right the Courts of Law, whose jurisdiction did 
not extend beyond damages, had not the means of giving 
LfliLCt. Even that was considered by the Courts of Com*- 
mon Law to be a great usuipatioii. Afterwards, how¬ 
ever, the Couit went much farther; and the doctrine of 
compensation has been canied to an extint, not justified 
by thcantient couise, and ninth I never will follow ; as 
upon the contract lor the house and the wharf, and the 
other cases, that have hern noticed with disappro¬ 
bation by Lord Eldon.{a) This Court ought not to inter¬ 
fere, unless it is clear that the party will substantially have 
that for which he contracted. With regard to this parti¬ 
cular case, it would be very dangerous to permit parties to 
lie by, with a View to see, whether the contract will prove 
a gaining or losing bargain, and, according to the event, 
either to abandon it, or, considering the lapse of time as 
nothing, to claim a specific performance, which is always 
the subject of discretion. 


Ihcetnberlit. The Lord Chanctllor* 
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Under the circumstances of this case there is not a 
colour fpr decreeing a sptcihe ])erformance of this agree¬ 
ment. Loi d liai dwu Lc could not have stated what Is sup¬ 
posed to have be< n laid down in the case of Gthson v. Pat* 
terson^{b) that, as a general proposition, time is in equity 
perfectly immaterial, a proposition, veiy extraordinary* 
when the origin of this juiisdiition to grant a specific 
performance is considered. This ^relief, I haveformeily 
observed,(ff) was first given upon a ligal right, instead of 
damages; which was lollowid by another class of cases 
equally clear, that where a party was not able to perform 
his eitgagement, according to the strict letter, if the failure 


{h) 1 AtL i2> 



CA&m CHANCERY. 

VIA not substantial, the other should not be permitted to 
take advantage of the strict form. But the relief was 
never given in the extravagant manner, which the circum- 
StAces of this case would require ; that a man, having 
done nothing, having broken his contract, may at any dis¬ 
tance of time claim all the advantage, as if he had fulfilled it* 

In the case of Harrington v. Wheeler^b) which is not 
unlike this case, particularly in the circumstance that 
money was paid, Lord Rodyn dismissed the bill with costs; 
the plaintiff not having done any act. The same principle 
is laid down in Lloud v. Collet^{i) and the report of Gibson 
V. PaU€rsond.d) in which the lapse of time appears to have 
been considered as perfectly immaterial, is in those cases 
corrected. This is a most extravagant case* 

I take it upon the evidence, that possession was given 
upon the faith of the agreement; and that the sum of 100/. 
was paid, not, as it has been strongly contended, as rent, 
but in part satisfaction of the contract. 1 will also take it, 
that the agi cement was not abandoned ; that the bankrupt 
did not by his own act consent to rescind it; though there 
is evidence for that. But mj judgment proceeds upon a 
plain principle, that a bill fur specific performance of an 
agreement will not be endured under such circumstances: 
Nothing farther having been done towaids performance 
when the purchaser became bankrupt nor afterwards, until 
these premises by a subsequent event proved to be much 
more valuable, than they were at the time the contract took 
place. Where then, as Lord Rodyn says, is the equity, 
placing him in the same situation, as if he had in due time 
availed himself of the contract ? 

The bill, as far as it prayed a specific performance of thj? 
agreement, was dismissed with costs. 
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DOBSON against LEADBEATER. 

THE bill, filed on the Slst of Decemhrr^ 1605, stated, 
that 0\bor7n Oakleif was at the time of making his will and 
at l^is death, seised or well entitled to him and his heirs in 
possession, iL\t.rsion, or remainder, of or to a considerable 
real estate, and particularly one-third or some part or share 
of and in certain jiremiscs at Htglitr Kinnn-ton^ in the 
County of Firnty and Loivtr Ermit^tivyiy in the County of 
Chester, The bill then set loith the will of Osborne Ouklc^^ 
dated the 3tst of Oitohet, 1777y giving to the plainiiff one- 
third part of his estates in those counties by the description 
of Hitcher and Lotrer Khmertoriy with all his real and 
person.d estates, that he might be possessed of at the titne 
of his decease. 


The bill farther stated, that the testator died, leav¬ 
ing the plaintiff an infant, and the defendant, claiming 
some title to the real estate under some former wdl 
* 231 his favour, procured some convey ance in trust for him 

and his heirs from the sister and heiress at law, and upon 
her death in 1789, the plaintiff being still an infant, the de¬ 
fendant entered into possession of all the i tal estates of the 
testator, including those at Kmmrton; and possessed him¬ 
self of the deeds. I’he plaintiff attained he age of 21 -itt 
1797, and is in scry indigent ciicumstanccs, and has 
therefore been unable to take any steps to recover the pre¬ 
mises. ' The bill then suggesting, that there are terms out¬ 
standing, which the defendant threatens to set up against 
anyej^mtnt, prayed an account of the rents and profits, 
and delivery of possession, and of the title deeds ; that 
the plaintiff may be at liberty to bring an tjhctnient; and 
that the defendant may be rvstfiabed from setting up any 
outstanding t«rm, &c. 


The defeiftdant to so much of the bill as seeks tm ac¬ 
count of the rents and profits, ol the premises at Lowet 
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Kianertorit anti posieaaioo of one*thircl of tho |ireialse|[, 
and dtlivery of the title deeds^ &c. and a discovery of the 
defendant's right to hold the saitl one-third, &C. pleaded 
inUkr, that aiter the death ot Osborne Oakley^ which hap¬ 
pened in or about the year 1777, defendant cnttied into 
possession of the one-third part or share of the said mes¬ 
suages, larms, lands, and hereditaments ; claimaig to be 
seised in Ice thereof undei the will ol the said Oitborm 
Oakley , and w as in the actual possession thereof, and in 
the neciptof the rents and profits thereof; and that being 
thereby seised,and m tlie actual possession ol suchone-tliird 
part or shaie ol and in all and singular the messuages, 
farms, lands, tenements, and hereditaments, aforesaid, at 
the Court of session in the County of Cltester^ on the 8th 
of April, m the 30th year of his present majesty, a fine 
sur conuzance, &c. was levied of the *8aid messuages, 
&c. by the description of one undivided third part, &c. 
with proclamations, that the estates, of which such fine 
was levied, are all the messuages, &c» of which Osborne 
Oakkij died seised of ant estate of inheritance, in the coun¬ 
ty ol Chester, that alter the lev} mg such fine, this defend¬ 
ant was, and now is in the peaceable possession of the said 
messuages and premises, and every part thereof, without 
any lawful entry thcTeon, or on any part thereof, by the 
complainant or any person whomsoever, within five years 
after the pioclam.itions and since, and without any suit 
prosecuted by the compluin.mt within five years after hi,6 
age of 21, until tlic bill hkd , with an averment, that the 
complainant hath not since Oilobtr^ 1797, when he attained 
the age ol 21, been under anv legal disability ; and that the 
right of the complainant, il an} he ever had, accrued be¬ 
fore the levying such fine, and five years and upwand$be* 
fore the filing of the bill. 

The Solidtor General^ tasd Mr. J/nrlni, in support of the 
|dea, said, it was eimctly copied from the plea in Butkr v. 
'Evtry,{a) and that, if the charge of terms outstanding 
had not been tltrown in, this would be a mere ejectment 
bill. 
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^ The Attorney General aud Mr. Bell^ for the plaiivliS^f 
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Oobsoti This plea has not any averment, that the defendant was 
Xipi^beater seised : an essential averment; which is not supplitd^ijr 
the assertion, that he claimed to bt seised , or, that, being 
seised, he levied a fine. A direct, substantive avtiment, 
that the fine was levied by a person seised, cannot be dis-. 
pensed with at law, and is as necessary to such a plea in 
# 233 this Court. The precise question *'was decided in Stort) v. 
(a)iAtl 630. Lord TVinAsor and that decision is adopted b) Lord 
ib) Mtt 303. Redesdale ;(A) and upon the same rule the plea in Page v. 
W d^er(c) was overruled, though the opinion of the Court 

was strong against the bill. This averment in substance 
amounts to no more than that the defendant obtained pos¬ 
session, pretending to be seised; and being thereby in 
possession levied the fine. This plea is also open to ob¬ 
jection, as being argumentative j stating, that the defend¬ 
ant was in possession and receipt of the rents ; and that, 
being thereby seised, 8tc. 


The Solicitor-General^ in repl). 


The strictness, required in pleading a fine at law, is not 
necessary here. The averment of seism is by the effect of 
the subsequent woi ds sufficient. In Page v. Li ver the 
averment was merely of possession : yet the defendant was 
permitted to anu,nd. In Butler Lvery^ Lotd Ridesdale^ 
who was the plaintiff’s counsel, did not take this objection. 

The Lord Ch \NCi.LLOii. 


A legal bar Where a p3ea of a strictly legal bar is introduced in equi- 
ty, I shall e3i|>ect equal strictness, as at law; but Courts 
both of law and equity loob with indulgence upon a slip 
merely in fottn. In pleading a fine it is absolutely^ neces¬ 
sary, that it ^ould^pear upon the face of the plea to be 
t good fine; and for that, an averment of seisin is neceasa- 
which admits a trave$rse» This plea appears to me to 
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be argumentative i alleging that after the death of Oakley 
the defendant entered into possession, claiming to be seis¬ 
ed in fee under his will; and was in the actual possession, 
and^in the receipt of the rents and profits} and that, being 
thereby seised, the fine was levied. The effect of this is 
only an averment of possession ; and that his seisin grew 
out of his possession. As the averment of possession 
would not do, neither will an averment of seisin, standing 
tjpon that possession alone. 
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This plea therefore is bad. But, as this is a mere dip 
in form, and has a strong apolog}', the very same plea hav¬ 
ing prevailed in the case before Lord Thurlovn^icO ob¬ 
jection not being taken by Lord Redendale^ who was coun¬ 
sel in support of the bill, it would be very harsh to re¬ 
fuse liberty to amend} the course that was taken in Page 
V. Lever, {y) This plea must therefore be overruled, with 
lilwirty to amend. 2 .iv 450 . 

(a) Thougli it appears, that there was no direct, positive, averment of 
seisin in Butkr v Every, both I.nrd Thurltm and the counsel seem, ac- 
ooniing to the report, ante, vol 1 p. 136. to have conceived tliat the plea 
did contain a sufficient general averment of seisin. The objection was 
distinctly taken at the bar, as to the advowsons ; that as to them, seisin 
by presentation, n.ot being alleged, the fine could not operate as a 
bar; and l lie pica, being entii'e, must be overruled. The answ'cr of 
Lord Thurloiv, overruling the objection, is the general averment of 
seisin. 


BRADSHAW against OUTRAM. Rolls. 

JDecttnber 17. 

. 19- 

TENANT in fee-simple made a mortgage by creating Mortgage 

a terra pf 1,000 years, with a proviso, in the usUal manner ^by^crea! 

to be void upon payment by the heirs, executors or admi- ting a term. 

nistrators. A bill of foreclosure was filed against the infant representa- 

heir at law, and also against the executrix, his mother. ^ 
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“'•'Mr. Leach^ for the defendant, the executrix, in&isU 
cd that, as no decree could be had against her shfc 
tmuhi not to have been made a party, and the bill as against 
her must be dismissed with costs. 

Mr. Hart and IMr. Sj)tangciy for the plaintiiT. 

t 

4. 

This is a mortgage ior a t( rm of } ears. A mortgagee 
6f the inheritance is not bound to make the executor of the 
mortgIgor a paity ; butma^ confint himstlfto the relief 
against the heir; tvho alone is mtitltd to redemption ; and 
who IS to bring torn ard the txtculoi, to exonerate the estate. 
But the mortgagee has, if he chooses, a right to bring the 
executor before the Court} as he is entitled, if he chooses, 
to have his money, instead of a foreclosure. But, where 
the mortgage is of a terra of years, the mortgagee can*- 
not have a foreclosure, unless in the first instance he 
brings forward the personal representative, who must 
redeem, and who, if not made a party, might after the 
foreclosure tender the monct. The personal representa¬ 
tive IS expressly mentioned m the proviso, to be void, if 
either the lu ir, executor, oi adniinistiator, shall pay the 
money. As the personal representative is bound to pay 
the moitgige, if she has assets, this is the pioper time to 
call upon hei. 

Mr. (heMng applied to by the Mastc'r of the 

Rolls) said, he eoneeivtd, that the personal representa¬ 
tive had nothing to do wuh it. It was, however, said at 
the bar, that the practice e>i tin late Mr. /,/c^e/was to make 
the personal repicscntative a paii\. 


The Master of the Rolls, 

With the specii^s of term the personal repiesentatjivc 
iwts nothing to do. It is created only by being *mortga- 
I’he executor is named in every mortgage-deed, 



CASES''JKr Ci^ANcERY. 

"”atid in every case the personal representative is to pay, 
if there are assets ; though the heir is to have the benefit. 
But, as this is a mere matter of practice, farther inquiry 
should be made upon it. 



Bracl&haw 


v« 

Outram. 


I'he bill was dismissed against the executrix and by DecemberlS. 
consent, without costs. 


GREY agaviiit The Duke of NORTHUMBERLAND. 

UPON certificate of the bill filed and affidavit, amotion Injunciionby 
was made for an injunction to restrain the defendant from n- j^rcstrain- 
opening a mine upon the plaintiff *s cop)'hold land, the to 

defendant being Lord of the Manor. tt> ojwi* a 

inme. 

Distinction, 

The Solicitor-General^ in support of the motion, admit- ^ 

1 ^ 111 opened, and- 

ting, that the Court would be very unwilling to interpose, wviiking. 

where a mine has been opened, and was actually in a work¬ 
ing state, the consequence of which might be irreparable 
mischief, insisted, that under the circumstances appearing 
by the affidavits, only preparations made to open a mine, 
by erecting shedii, See. the Court would, upon the same 
principle, to prevent irreparable mischief, interjjose, as 
the question, whether the Lord can without a special 
custom open a mine, ought to be tried at law, and the As- 
j^Ses for the County of Xoriinmberlaiict being held only 
once a j ear, the trial cannot take place before Juhj* 


*Thc Lord Chancellor. ^ 237 

Is there any case upon the point, whether the Lord 
can without a special custom open a mine ? The eficct 
might be a disherison of the whole estate of the copyholder. 

Even without an authority, I conceive the distinction be¬ 
tween! stopping the working of a mine already opented, and 
. t>pj?ning, to he as it has been stated* 
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The Solicitor-General mentioned the case of Player V, 
RoberU^{a) as an express decision upon the point. 

The injunction was grantt d. 


EX PARTE JONES. 

'THE object of this jutitjon was to uinote the com¬ 
mittee of a lunatic, and to bung before the Loid Cfiai tel¬ 
ler an alleged contempt by the committee and his wile, 
and other petsons, as the authors, printeis and publishers, 
of a pamphlet, with an address to the Lord Cluiutlior by 
way of dedication, reflecting upon the conduct 4ii the pe¬ 
titioner and oth( rs, acting in the management (U th .iflaiis 
of the lunatic under orders, made in pursuance of ihe trusts 
of a will: the affidavits representing the conduct of the 
committee and his wife, intruding into the Mastti’s oflite, 
and interuipling, not only the busintss in this particular 
lunacy, but all other business. 'I he svilt of the lommiltee 
avowed *hersell to be the auihorof the pamphlet; alleging 
the innotence of hei husband. 

The Soluttor-Genercil and Mr. Ifatt^ in support of the 
petition, were slopped by the Lortl Chanitllor, who called 
on the counsel against it. 

Mr. Ploxvden resisted the petition j contending, that the 
petitioners liad a remedy at lavi. 

Tlie Lord Chakcilt.op.. 

As to a remedy at law, the subject of this application is 
not the libel against the petitioner. Ute case of Poach v, 
Garvan^(a) and another, there mentioned, were cases of 
ti^struclive contempt, depending upon the inference of 
Wfi Intention to obstruct the course of justice. In this in- , 
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stance that ts not left to conjecture ; and, whatever may be 
said as to a constructive contempt, through the medium 
of a libel against persons engaged in controversy in the 
Court, it never has been, or can be denied, that a publi'k 
cation not onl) with an obvious tendency, but with the 
design, to obstruct the ordinary course ot justice^is s| 
ven high contempt. Loidconsidered persons 
conciincd m the business oi the Couit as being under the 
pi otci tun. oi the couit, and not to be driven to other remedies 
against hlu 1 > upon tlu m in that respect. But without con¬ 
sidering whether this is or is not a libel upon the petitioner, 
what excuse can be alleged loi the whole tenor of this book; 
and introduced by this declaiation of the purpose, which 
the author intended it to answer ? It might be sufficient 
to say ol *the book itself, stripped of the dedication, that * 
it could be published with no other intention than to ob¬ 
struct the duties cast upoh the petitioner, and to bring 
into contempt the orders that had been made. But, upon 
the dedication, this is not a constructive contempt. It 
is not left to inference. In this dedication the object is 
avowed: by defaming the proceedings ol the Court, 
standing upon its rubs and orders, and interesting the pub¬ 
lic, prejudiced in favour of the author by her own partial 
representation, to procuie a difftrent species of judgment 
from that which would be administered in the ordinary 
course, and by flattering the judge to taint the source of 
justice. This pamphlet has been sent to me. 


bx p«x«| ' 
lones. 


239 


As to the printers, as Lord Hardwickc observes, it is no 
excuse that the printer was ignorant of the contents. 
Their intention may ha\ c been innocent: but as Lord 
Mamfield has said, the fact, whence the illegal motive is 
inferred must be traversed j ami the party admitting the 
act oannot deny the motive. The maxim “ Ai fits non 
vit reum, nisi mens sit rea'^ cannot be made applicable to 
this subject in the ordinary administration of justice; as 
the effect would be, that the ends of justice would be de¬ 
feated by contrivance. But upon the satisfactory account 
given by three of these printers, though undoubtedly un- 
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1806. 


Jones. 


^jer ^ criminal proceeding they would be in mercy in a 
case of contempt, though I have tht jurisdiction, I shall 
not exercise it. The other printer appears upon the af¬ 
fidavits under different circumstances. Having made the 
observation, that this pamphlet ought not to be piintcd, 
being totally uninteresting to the public, yet he docs print 
it; and, fhough the penitentice was afforded to him, 
and he was called upon not to print any more, ho proceed¬ 
ed, until he had notice of this petition. 


^ ^40 *Let the committee and his wife, and the pnnKT, to 

whom I have last alluded, be committed to tin Fleet 
Prison. Dismiss the committee from tliatofli<e, and di¬ 
rect a reference to the Master as to the appointment of 
another committee. 
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LORD KENSINGTON agaimt MANSELL. 

THE bill stated, that the jdainTiffis seised of the iManor 
of Larra Coiut^ Kem-ington; and that b) the tusKun 
of the Manor, all jirrsons claiming a right to uneiwcnts, 
holden of the Lord by copy of Court Roll, ought to he ad- 


previdiogfor mitted, and to pay a fine upon such admission, at ilu will 
df copyhold- of Lord; and that a certain pared of land, now built 
era, mfanis, ^pon,and railed iUovi ester Korv. is situated w ithin, and hold- 
wm. 18 con en by copy of Court Roll of the Loid of the said Manoi ; 

and the Lord is entitled to a fine upon the admission of all 

i^bydcscTOt copyhold land, or any parcel thereof, 

or iurrender 


f vriSrand "^he bill theft stated, that on the 3d of June^ 1766, 


does not an- WtU'mm Brown was admitted as tenant of the said parcel 
ply to a title 
ftiider a dwd. 

Therefijor, to a bill by the Lord, stating a title in remainder by deed of appoint. 
n»nt(Uflder a settlement, and aft> admission by the tenant for life, witlumt fine, 
having paid a fine upon a former aclmiwioti under his original title, and upon his 
dcAth, pwiyinga disfovery and {«-uduction of the deed, irt aid of an action under ffi* 
sutute, a ttemarrer was allowed. 
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«i lantl, to hold to him and his heirs, by copy of Court 
Hell, at the will of the Lord, according to the custom; 
and on his admission paid a fine at the will of the Lord ; 
which was assessed at two years’ value *of the premises. 
Upon the marriage ol Btoion^ in 1768, some died or 
dteds, or writings, were executed by him, whereby he 
covenanted to surrender the said top)hold estate to*the 
list ol hiinstlf for life, with rtmaindtr to trustees to pre- 
stive contmgem rtmainders , remainder to his intended 
wilt foi life, rt mamtler to trustees to preserve contingent 
remainders; leinaiutlti to the use ol any one, two, or 
more, child or thildren ol the marriage, in sueh shares, 
and fox surh estates, and with sueh limitations and pro¬ 
visions, as li) own should bj deed or will appoint; and, 
in default of such appointment, to the use of all and every 
the eliiid and children in tail general; and, in default ol 
issue ol the marriage, to Brown and his heiis. Upon 
the 11th ol Apnl, 1708, Brown made a surrender of the 
eop^hold premises, and was again admitted to the uses of 
the settKment, and ht did not on such rcadimssion pay 
au\ fun, as he had paid his fine on his former ad¬ 
mission. 
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I’fie bill faither si.ittd, that in 1799, oren, in pursu 
ame of tin pouti of appoinimtnt vested in him by the 
bctilemuit, .nid in eoniemplation ol a mamage betwien 
LliTuhith^ his oiiU daughtc 1 and piesuinptive heir, and 
M ui'stll Danktn J/an.W//', did execute some deed or deeds, 
&t. Ixaimg dat- on some da) or da) sin 1799, appoint¬ 
ing all the cop>hoKl premises to or lor the benefit of his 
daughter, or her intemded husband, and her issue ; so that 
she became* entitle d to an estate for life, or some larger 
estate, expectant on the de*termination of the estate for 
life of WtUiam Brown; and the dcleudants Praed and 
Al€xa7ider were named as trustees in the said settlement. 

The bill then stated, that the marriage took place, and 
tVilham Brovm died in 1803 ; and thereupon Elizabeth 



CASES IN CHANCERY. 



1806 

Wv-w 

Loed 

Kalft'iiigtoa 
* V. 

MtanuA) 


(«) Stat 9 
Geo 1. c. 29. 


m 243 


* Mansell under the bcttleroent and deed of appointment, 
became entitled to the copyhold premi$es for her lilc, or 
some large estate, according to the custom; and upon the 
death of Brown Mansell^ and his wife, or he in her right, 
entered, and thereupon Elizabeth Mansell ought to have 
been admittid unant to the said copyhold estate, and to 
have paid to the plaintiff, as Lord, a fine according to the 
custom of the Manor, but Mintell and his wife, being 
advised, that under the act of Paihamcnt, U Uio. 1. the 
rights of Elizabeth Mansi ll \o the said estate as a feme 
covert are protected from foiftiture lot want of a tenant, 
they and their truste es di te t mined, that she should not 
aj)pear, to procure hei se If to be admitted ; and they did 
so, in ordt t to defeat and dcla} the plaintiff in the rccov ly 
of his fine ; and upon a Court Baron upon the 20th of 
1803, the homage pn sente el, that .6/c/7i'n died seised 
since the last Court; and Mansell and his wife had notice 
of such presentment, and were required to appear to be 
admitted ; but they wilfully omitted to appear, and there¬ 
upon in pursuance of the act,(rt) upon the 21st of Ottobtr^ 

1803, she was admitted by attornej. '1 he plaintiff assess¬ 
ed the fine at the sum of 12,000/. not ext ceding two years 
improved value ; but, MansiU and his wife having refused 
or neglected to pay an) fine, the plaintiff in Hilary 1 erm, 

1804, brought an ejectment, on the trial of which eject¬ 
ment on the 29th of 1804, Lord Llhnb'jrough ruled, 
that it was neccssar}' for the plaintiff to produce i.i ev idence 
the deed of appointment, under which Lhzubetii Manstll 
became entitled to be tenant; and, such deed bcuig in the 
hands of the attorney of the defendants, Manstll and his 
Vife, and the trustees, or some of them, who refused to 
{produce it, the plaintiff was unafile *to make our his case, 
that Elizabeth Mamell was entitled to the said estate ac¬ 
cording to the terms of the said admi.ssion ; and, there¬ 
fore, the plaint)ff was nonsuited for want of the produc¬ 
tion of such evidence* 
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111 ?! bill prayed a discovery, and that the defettdants 
may be decreed to produce the said deed or deeds, ©t'other 
instrument of appointment, under which Elizabeth MarneU Kcnulugion 
became and is entitled to the said copyhold estate; and Maiwell. 

that the plaintlfT may have the benefit of a production ..' 

thereof at the trial of any action of ejettinent, to be com¬ 
menced by him, abcording to the act ol Paiiiamen'l,(a)in („■) sut 9. 
Older to satisfy himself his fine. 

To this bill all the defendants, 3Ian\cll and his wife, 
and the trustees, put in a general deuuim’n 


The Lord Chancellor, 

I'his act of Parliament(^) seems only to go to the case (Jt) lbi4> 
where the wife comes in by descent or surrender to the use 
of the w ill. I should have thought, under this act it was 
better not to produce this deed. The opinion of the 
Court might have been take n, upon what appeared, whether 
Mrs. Mansell was such a ft, me (overt as took under the scope 
ol' this act: 2dly. Wht ihcr the Lord having admitted her, 
the fine which thould have bt en paid by the tenant fo^ 
life, became pa\ abk by those in reinaind6r. Another cir¬ 
cumstance is, that the Loid admitting has a right pre¬ 
vious!}' to call upon the person claiming to be admitted, 
to state the uses of the settlement, and then has no occa¬ 
sion to look at this deed. Even an appointee *would * 2t4 
be nothing more than a person in remainder under that 
settlement. 

If it appears upon the Court-Roll, that Brown vftxs ad** 
mitted under this settlement, I cannot imagine, how this 
instrument at Nisi Prim was not evidence for the defend¬ 
ant, instead of for the plaintiff. I should have held that 
there was npt 'an appointment, until an appointment was 

Vot. 13. 87 
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ptovcd: and that it was upon those who were to disappoinr 
the Lord of his fine, to produce that settlemeiitt not 
upon the plaiutaff. The fact of such a setdement, as in. 
the bill stilted, and an admission to the uses of that set' 
dement, is admitted* 

'The firgument is, 1st. I'hat there is nb want of this pro¬ 
duction : 2dly. That if theit is, it is entirely the I.ord’e 
fault. If the entry upon the Rolls be simplj “ to ilje uses 
“ of such a settlement,” it vv as the fault ol the &t< m ai d to rc- 
ctive it; and he had a distinct right to call for a specifica¬ 
tion of those uses; and then the question is, uhtther the 
steward’s negligence is a ground to come luie. 

Mr. Richards and Mr. Kenrkk^ in support of the de¬ 
murrer. 

The want of this deed of appointment eould not, as 
the bill represents, be the cause of the nonsuit. The de 
lendant claims merely as tenant in tail under the settle¬ 
ment. A deed, executed among these partus, is nothing 
to the plaintiff, who, as jour Lordship observes, had a 
clear course without the littd; the pioduciion of which 
would be nugatory at least. 

Mr. Romilhj and Mr. Hart^ lor the plaintiff. 

The question is, whether it is so clear, that the plain 
tiff is not entitled to adiscoccry ot this deed, that *tht 
suit shall proceed no farther. The demurrer is not upon 
the ^ound of anj loi feiture or other injurj' to tire defend¬ 
ant frotn th«^ discovery. The only ground is thilt the 
aak| that which is unnecessary. 

The bill does not shew, whether all the uses of the <^d 
are stated iJ|pot}«tbie records of the Manor, or jafilrL 
pose thb si^rrender to contain the ntes of thedltledfll ft is 
essential fotjAny person, claiming drifted, to shew 



.hat appointment hap been made* It is not sufficient to 
claim either under pyp a^ppointment, or in default of ap- 
pointment; and, to micertain that fhet, the bill was iUed« K^aslngclM 
The Lord, bringing the ejectment, should shew his tide $ * 

atid that he had a right to admit the feme covert by at* • 

tomey. He must shew all the requisites under the act.(o) («> Stat. ^ 
If all these things are necessary to make out the title, die 
plaintiff calls for discovery of a deed, making part of 
his title. 

It would be strong upon demurrer to hold, that this 
detisiouat law was so clearly wiong, that the suit ought 
not to proceed. For that the mistake ought to be very 
clear. The only ground upon the record is, that this is 
not necessat y to make out the title at law. At least the 
plaintiff is entitled to the assistance of the Court to ascer¬ 
tain, whether he can recover the fine. That is a question 
at law; for the decision of which the production of this 
deed is necessar)'. 'I'he limitations of the settlement con¬ 
nect it with the apjwiutment. Upon the whole context 
the au(A) must be considered to mean the tides, generally ^ 

that devolve upon femes covert. Notwithstanding the 1* c 29. 
limited *ici ms m w hith it is expressed, this rase is with- ^ 246 
m the intent. 

The Lord CuANrfLLOR, 

Must it not go upon this, that the party taking under 
the deed, if there is an admission of the tenant lor liffe, 
there is no occasion for a farther admission i may it not 
therefore be studiously omitted i 

, My difficulty is, that the estate of the, feme covert 
to have been taken bj^ the Court upon the ejectmejfltt 

he an estate vested in default of appointment; until h 
-WSlite aWn, that there was an appointmettt.(n) I am much 
this difficulty, taking it for the present to be 
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the cftisc of a ftme covert within the act of Parlijtment,(/^) 
and that the appointment would take hey t-aae out oi the 
net. If the JLuid had admitted her either ae* heir general 
or according to any other estate, ciatpable of hemg defeated 
only by an appointment made, the plamtifF should have 
recoveied in the ejectment, unless an appointment was 
shfcwn;^for it rannol be said to exist, until its existence 
is proved; and it is lot the defendant to piove it. If it 
was shewn, that she was not admitted according to the 
act, then the nonsuit was right. But how wa i it incum¬ 
bent upon the plaintiff to pru\t tnatappointment i' 


The lord, ad¬ 
mitting^ 4 ten¬ 
ant lur life, 
nw-y appor¬ 
tion the fine , 
but cannot 
remit it to 
the tenant for 
life, and 
clutge the 
vriiulc upon 
the remain¬ 
ders 

* 247 


When the tenant foi lilt tomes on behalf of hiniself,and 
all in remainder and reversion, il the J.,ord docs not lake 
the fine, he cannot afterwards insist upon the fine from 
those in rtmainder. The Lord may apportion the 
fine among the different parcels of the inhtritance: 
but it IS not possible to say, the tenant loi life shall pay 
nothing, and those in icmaindti *shall pay the whole. 
The appointee, when once beeome such, is the same as if 
originally named in the first instiument, the appointment 
being only an instrument enabling him to succeed under 
the first instiument. 


The Lord Chanciiior. 

1«05 

j(hvefaiitr25‘ I have read the bill and dcmurrti ; but have not been 
able to get information fiom the quarter I expected as to 
what passed ai the trial. I hate, however, received in¬ 
formation sufteieni to ascertain that the bill does not ac¬ 
curately state the transactions in the ease. I rather think, 
upon the whole, W'hat ought to be done is to amend the 
bill, paying costs of the delay; hut my opinioa is, that 
as it stands at present upon the bill, it will not do* There 
are many veyy ma!|friai points in the case. 
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The order was, that the demurrer should be allowed; 
the plaintiff to be at liberty to amend the bill. 

The bill was amended by introducing at length the sur¬ 
render of the 11th of Aprils 1768, stating specifically the 
uses of the settlement { that Brown was admitted accord¬ 
ingly, to hold for his life, and after his decc-jise, i6 the 
several other uses in the surrender declared ; that he paid 
no fine, because he had heloie been admitted tenant, and 
had thin paid a fine, and that at the same Court he surren¬ 
dered the riversion in fee-simple expectant on the pre¬ 
cedent estate lor hie and in tail, before mentioned, to 
suih uses as he should by deed or will appoint. The 
amended bill also set forth a subsequent presentment, 
stating the deed, dated *the 29th of June^ 1799, by which 
Brown appointed the premises to Mrs. Maru>eU^ his daughter 
and only surviving child, her heirs and assigns forever, 
subject to his estate lor life ; and stated her admission ac¬ 
cordingly by attorney, nominated by the Lord under the 
act of ParliamenU 

To the amended bill also a general demurrer w^as 
put in. 

Mr. Richardi) and Mr. Ktnrick, in support of the 
demurrer. 

«> 

The plaintiff has no right cither to discovery or relief. 
The bill is filed in aid ol an action under the act of Paf'* 
liament.(<t) The answer is, that the action is such as is 
not given by the act; and the Court will not give discoveiy 
in aid of an action, that will not lie. The act provides 
for two tases only; when an infant or a feme covert is 
entitled by descent, or surrender to the use of a will, to be 
admitted tenant. In those two cases only the action is 
given, and the Lord is entitled to name an attorney for the 
one/' (dr n guardian for the other. The bill does not bring 
the present defendant within this act; not alleging either 
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1IJ06. of the cases apeciific'd by it; but resting upon an appoint- 
ment by deed, id the hfe of the defendaot’i* father, having 
IlM^iagten reference to any will. How can it be said, the spirit 

more extensive than the words ? If the act 

-. provides for two casts only, the Court must intend, that 

’ it meant what is exjntsscd ; and cannot extend it upon any 

principle., 1 he act is not confined to those two cases by an 
involuntary omission. Ihere was no leason, why tlic 
other case should have been provided foi, and there is 
good reason why it *ohould iK)t. The question maybe 
tried at law; but this Couit will not give assistance to 
an action brought, unless satisfied that an action wiU 
tie. 


» 249 


Upon the second admission of Brown the fine was ex- 
( used, the reason of omitting to take it being stated to be, 
that a fine had before been paid. When a party claims 
to be admitted to the use ol himself for Hfe, with remain¬ 
ders over, it is in the breast of the Lord to assess the full 
fine. If Brown had paid the full fine upon his second ad¬ 
mission, the persons claiming under the settlement, when 
admitted afterwards, would not have had to pay any fine. 
There might be many reasons, that cannot be known, for 
considering the fine as taken in respect of those in remain¬ 
der. There w as an admission upon the Rolls, to the bene¬ 
fit of which they were entitled, and there was no occa¬ 
sion for any other admission. This point, that the ad¬ 
mission of the tenant for life is the admission of those in 
remainder* and upon the change of the tenant by the death 
pf the tenant for life, involving no change of the estate, 
another admission, and consequently anothei^ fine, is not 
required, was not determined in the last dase, Ihe <m the 
demise of Whitbread v. Jmney^ia) but stands upon several 
^ * oldauthorities, which were considered upon tlmt oecaaion, 

and in tho J2aj| o/ Bat/i v. Abnt'y*{h) 

\ 

(4)1 jSKJ-r. S06k See Jmtselme r. Atm^alwet Cr«. $mk Mdi V. 
Mrgdm, 3$8. Thpittf v. Maor» Smtfyt 

i » 
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'^Supposing this to be within the act of Parliament, 

4 t light has the plaintiff to call upon the dtfendfpt to 
produce this deed ? A plaintiff has no right to call Upon 
the defendant to produce the instruments, which he is to 
use in his defence. The plaintiff must shew th.it the par¬ 
ticular instrument is his evidence, that he has an interest 
in that evidence, and that it is against consciente in the 
defendant to withhold that evidence, which, if produced, 
would shew, that the defendant has no interest. What 
interest has the plaintiff in the defendant’s deed ? Suppose, 
this iustrunient did not appear upon the Rolls of the Mimor j 
the plaintiff could have no right to ask, what defence could 
be made. If this instrument did not appear upon the 
Rolls, Brown would appear to be tenant for life, with re¬ 
mainder, for want of appointment, to the children of the 
marriage. 1 he plaintiff has only to proceed against the 
person, appearing to be the child of a marriage. I'Ik n 
consider, under what eircumstanecs this deed of appoint¬ 
ment came upon the Rolls ; not by the act of the defendant. 
It appears by the bill, that the plaintiff, the Loid of the 
Manor himself, put this instrument upon the Rolls, v the 
person, appointed by him attorney w ithin the act, placed 
it upon the Rolls; and the steward admitted it. \'l’hat 
equity arises iiom that to the plaintiff? Shall the plainiifl 
do indirectly what he could not do Jiicctly, nicpcly as he 
chooses, without the assent or knowledge of the detcndanis, 
to place that instrument upon the Rolls ? It is his act, and 
he has no interest in the deed in any other way than by 
putting it upon the Rolls. 



V • 
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The Solmtor-Otneral and Mr. Hart^ in support of the 
biU. 


WlB is a demurrer to a bill, praying relief as well as ^ 
discovery* The serious question is, whether infants or 

504 JSatmart v Gtaves, 1 PiWt. 3(50. Blachhu' v Gratr^, 

I Mod. JOS. 3 Krb. 263. 320. Barnn v. Code, 3 Lev. ilo /V 

case, Chweh\ Mtindy^ owe, vol p 4 6 
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1806. femes cOPett entitled to copyhold estate, no matter by 
f \v hat title, are within the act or not. First, this is a re- 

‘^Keiwib^on w^tdial law, for the fwjnefit of persons under incapacities, 
" V infants and femes covert. The preamble is general, as is 
. . . the object ol the act slated in the title. The words of the 

' hrst / lause, it js tuie, are confined to two cases. But the 

evil was tlie total loss of the estate j an evil as obvious ia 
every other case, as in the two cases specified. 

A power of appointment to uses, to be treated at a fu¬ 
ture time, is within the scope ol the e\ II against which 
the act was direct! d In substance there is no diffcieiitt 
whethei they are to be appointed bj deed or will, I'hc 
Court of I..iw did not consider it clear by any means, that 
this case is not within the act. It is quite sufficient, that 
there can lie a doubt upon the question. The only way in 
which that can lie tried, is by permitting an ejectment to 
be brought, and b> supph int> theplainiifl, Lord Ki n'<higton% 
with the ctidcntt to support it. 


It is Hue, a party is entitled only to a discovery of wdiai 
is iiect ssary loi his own title, and not as to that ol the dt- 


kii, p. 66, 





fcndaiit, attording to Lord S/iif(<,Liatf v. Arrc7v\mit/!^(a) 
and many olhtrtases. But it is clear, by* the admission 
of the defendant by lui altoincy, that her tiih-deeds make 
out the title ol the Lord of the ATanor. llie legislature 
has gi\en the Lord the title of the person he admits. He 
has a right to enter, but only if he shews that the party 
admitted is entitled to be admitted, and is the person 
^from whom the line is due. lie is put in the situation oi 
a tenant pur mter tve, to hold the* copy hold estate during 
the life of the person admitted, if his fine is not paid. 
The plaintiff does not ask the production of a paniculat 
deed, but for deeds generally. The objection to the pro¬ 
duction of a particular deed may Come properly upon eH’ 
! t ptions to the answer, but not by demuiter- 



CASEi m WiNCEKY. 

If )i tiiippena, that tht; s^me detd coostitutes in pdit4h« 
\(eien in part the plaintiff’s title, then there is an e«|jtt4ty 
lilH.u the subjects If the plaintiff’s tide can be sheitrn th 
(U pend upon the deed in any way, th^t is sufficient to give 
him an equity. Xhete is this farther equil)^ In 1768, 
Brown was the owner of this copyhold, with the ordinary 
right to be admitted as next htir. Thtre was no fight in 
him be>ond that, and whatever the jury those to find as 
to the limitations ot the deed, it was merely ex gratia of 
tlic Lord to permit that entry to be made, lie was entitled 
to reject any admission upon that giound. Shall the Unant, 
having got those limitations entered upon the KoU, take 
advantage ol that to withhold the deed? This is not put 
upon the records by the act ol the Lord. The Jury find it. 
The Loid admits it, subject to all his legal rights. 
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Ihe I.ord Cii \NtrT I OR, duung the argument inti ma- TheLoiPdiT. 

ted, that the effett ol remitimg the fine upon the admission 

ol the tenant foi lilc could not be, that the remainder-men 

ait dibthaigcd. life, dyes iwit 

discharge divi 


*'1 he Lord Cii \n< ri lok. 




1 have looked at the note of what passed, wlien this 
was before Lord 1 Idon^ and I wish to put it to jou, whether 
it ia not matci lal to see, how the law is, for 1 ihtiii: upon 
the cases which I have seen, that this act of Patliamrnt 
was not drawn, as it is, by any mistake oi misapprehension* 

The preamble is very general, and, being a remedial law, 

the most liberal coastruttion must be made. The use t£ ’ 

that act is, that where a party wdll not come in for admi®*' 

sion, until which the Lord can have no remedy for thefino, 

neither a forfeiture shall accrue, nof shaU die Lord be 

left without rciRi^. It occurs to me to consider, vrhy, 
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where a man ha& made an appointment to uses to hunscir 
lorhft, wuh leinaindersfor life, and in tad, should it not 
equally appl)^ to the remainder-men ’ The reason appears 
to me to be tins, that whenever there is a suirender, 
not to th« use ol the ivilJ, hut the person tonus in, as 
lirown did m the first instance, and afterwaids makes a 
settlement, aiul dc^sin s to be admitted ujion the footing of 
that seukment, the thict is, that iht l.oid would ha%e 
been entitled to assess, not only th< fine upon his tenancy 
for life, but also the hues upon all the iin* ineier.s, upon 
this principle, that bj the custom ol all Manois, theie can 
be no fine but upon the change ot tlie tenant, h) alienation 
or death , but where the panj makes such a detd, the ad¬ 
mission of the tenant for hit is the admission of all the 
rimainder-mtn. If, however, a special custom gives the 
fine against the rcmaindtr-man, the Lord nia) hate au 
action for that, and iheit has been a difieiintt of o}>mion 
among the judges, not upon the point that ’*the admis 
sion of the tenant loi life is the admission of those in 
remainder, but upon this, wheiher the Loid may not 
make separate asst s‘intnts. lit may assess ihe tenant foi 
hie for the whole, rt fusii g to admit, unh'^he pays all 
the fines , not tmh tij on the hnuiation to Inmsdl for lift, 
but also for all those in rcniaindei. '1 lu next point is, 
when the fine h<comes due. Some of tlu Judges say, not 
until the remaindt r attacht s. In one east, ?,i s \ .Co)le,,(ti) 

they agreed, that the’ admission of the icnaiu foi hlc was 
the admiss>ion ot all m rtmaindtr. '1 he 01 h thing, upon 
which they difiered, was, whither the tenant, having ta- 
Icen the admission, which was not n< ccssaiy, was not pre¬ 
cluded from objecting to pa\ tlu fine. 'I here is another 
in Ven1ru{b) upon the .same subject j another in fSri?. 
and many more. 


The difficulty I feel is, whether this can be considered a 

In 


^ W 

casfi the act« 1 think it is ndt witlihi the art. 


(«3 Glj^n V. Cfo JEha. 604. Ttptng % Moor, 16- 
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le of the act, I shall abide by the words, 

tm4 ttot speculate upop what the Legislature might mean, 
which IS not expressed. I think the Lord would have a 
right to expunge this admission altogLihtr. Suppose, the 
Lord expunged this admission, as he had a right to do, he 
could not biing an action for his fine until admission. ,If 
the admission ot the t'nant for lite, was an admission of 
all in rcmaindei, the Lord would have a light to it with¬ 
out coming to the Court. It is contended by Mrs. Man* 
ullt that she was admitted by viitut ot the admission of 
Brown* It so, tht plaintift muv bring his action, if 
%he denies the admission, then he may bring an eject¬ 
ment for the forfeiture. 


1806 

1-om 

Kcmmgton 

V 

Maniell 


* 2s: 


Allow the demurrej. 


COLLETT against HOOPER. 




Decefhber'H. 

THE bill praved the specific performance of an agree- Powerundar 

meat, dated the 16th November^ 1805, for a lease, to be 6ament*^^*to 

uranted by the plaintiff to the defendant, of pr< mises in hi* 

” , - T r exeCutorejud- 

St* (fcoige's Fidd',^ to hold for the term of 75 >ears from mmistralorg 

the 25th of £>rciv«/>rr ensuing. An objection to (he title to^anUml- 

was taken under the following circumstances. dmg: leases, 

does not ex. 
tend to the 

By indenture, dated the 29th of Stptember^ If70, the 
premises in question were demised by the archbishop of according to 
Canterburif to Daujel Ponton^ his executors, admmistra- 
tors, and assigns, for the term of 21 years. chuixli lea* 

Stat If 

By an act of Parliament,{«) to enable the archbishop of ***’ 
Canterbury and Daniel Ponton^ to grant building leases, 
pursuant to an agreement, reciting the lease to jR5Mli?«,and 
that it was »gre^d> that it ahould be lawful for phnton^ his 
executors, administrators* and as»ign«, to apply for and 
obtain an act parliament to empower the archbishop 
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and Ins successors, and Ibnton^ his executors^ ftdraioiS' 
trators, and assigns, jointly to demise or ie^se all or any pari 
of the said demised premises to any person or persons for 
any term or number of yeat:;|>f not exceeding the urm of 99 
3 cars, in possession, and not in reversion, for the purpose 
of budding upon *the usual terms of building leases : viz. 
no fine } the best improved rent, Sic, one moiciy of the 
rent ])a 3 al)le to the aichbishop and his sucttssoi , the 
other to Darnel Donten^ his extcutois, administrators, 
and assigns j and that in east* Damt / Ponton shall apply 
to parliament for poweis to enable the archbishop and 
his successors, and Ponton^ his executors, aJministra^ 
tors, and assigns, to cairy the said agreement into cxetu- 
tu*n, the archbishop, ixc. mil consent to such act of Pai- 
bami nt, S^c. and that the archbishop and his snccessois 
shall and will on all and every future renewal or renew¬ 
als of any lease oi leases granted, or to be hereafter grant 
id, of the said Danul Ponton^ lus executois, admiuistia 
tors, and assigns, set theii fine, and reserve the same rent* 
as though the said agreement had not been made , and 
lartbcr reciting, that it was agreed, that, if ant improve¬ 
ment of any part of the premises, ivhich shall bt so demi¬ 
sed, as aforesaid, shall at any time or times heicafttr be 
made, the aitlibisbop and his successor 5 shall not at time 
or tim/es hereahtr be barred from setting, See. upon any 
future renewal or icnewalsof any lease or leases, which 
hath or have been, or at anv time or limes hereaflci 
shall or may be granted of the said premises, a greater 
fine or greater fines, than have been heretofore set m 
respect of such improvtment, whetlicr it sh^jll arise on 
account of any' lease or leases, which shall or may here 
after be made of ar) pait of the premises, not cle¬ 
ansed in pursuance of the agieement, or through the 
act of Dmiel Ponton^ his executors, administrators, or 
assigns, Or otherwise ; and that Pmtmi agreed to pro-* 
cure perlons cater iuto agreements Ibr'taking jthe 
premises upon building leases, Scc^ it was enacted, 
tliAt froth md after the lal of Aafcrt^, lyjry, the salt* 
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should hii conhtmed ; and that it should be 
UwluHor the arc hbishop and his successors, and 
* Ponton, his executors^ administratoi s, and assigns, joint¬ 
ly from time to timt by indfcntui*es^ duly txttutcd under 
the hand and sea], oi bands and seals, oi the iicUbithop 
and his successors, and also under the hand and sea^, or 
hands and stab, of Daniel Ponton, h.\^ txetutuis, admi¬ 
nistrators, and assigns, to inakt any demise or least,demi¬ 
ses oi leases, of all or any part oi parts of the said several 
lands and ptemists, in the said lu leinbelorc itciied in¬ 
dentures oi lease, paniculaily mentioned and desuibed, 
anel thereby ekniiscd to Ponton, to am person or 

ptisons foi anv teim oi number oi tears, not t'veeeding 
89 years, S^c. 

Danitl Ponton died intestati , be foie any Ua»e was 
granted according to the power in the a<t. 

ByanicUs of agieement, dated the 7th of icpiembn, 
1784, the archbishop of Cantttbnj t/, Ponton, 

*ts admiuisiratoi oi Doiml agre-ed to giant a budd¬ 

ing le vise to Ciikpiii^ (lae^gitt iov 9H } cais, aet ordmg to 
the terms provided by the act of PailiaineiU. 

By indentures, dated the 29tli of Stptembti^ 178f, the 
archbishop of f dcmisi d the premises to Ihomat 

Ponton, his tx» tutors, aduiinistraiois, and assigns, for 41 
years. In 1785, the pitmiscs wtie asslgnedto U lUlam 
Adamt, tvho, by inikntuies,dated the 5th of Apnl,17B% 
asaigneel to Thotnas Gtifflth and yamts Iledjti. 

By indenture, elated the 20ih of JJoi/, 1788, the arch- 
bishop of Contethvnj, and Grtjfith and Iledgti, under the 
power of the act of Parliament demised xo Uaggett, his 
txccuiors, administrators, and assigns, for a ^'terin of 98 
yehrs j and conveyances Claggttfo interest became 
on or before the the 10th of November, 1805, vested in the 
I'laintiff the remainder of the term of 98 ) e4rs. 
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Hic answer itis!ste4« tJielfeaie ©f the 29lli ‘of iSV/j/^Ssfry 
ir?:o, having iHsieii sari^^<^red b|5 Tk$m 0 s Pontm oo 
the occasion of granthig % the Ie«i« of the 29th of 
September, 1784, and »Ot h#fog therefore a sobsisting lease 
at the time of the asaigomeat by Thomas Ponton to Adamtt, 
consequently not a subsisting lease at the time of granting 
the lcase*of the 20th of May, 1788, to Claggett, that Griff th 
and ffedger had hot any power under the act to grant the 
lease, to which is consequently void. 'I'he answer 

stated, that" there was no surrenderor the lease of 1770, by 
writing, or otheraise than by delivering up the indenture, 
imd accepting the lease of 1784. 



Upon inspection of the records at Lambeth, xht fact ap* 
peared, though it was noticed in the pleadings, that the 
lease of the 29Eh September, 1770, was delivered up on the 
29th of September, 1777, when a new lease for 21 years 
w'as granted by the archbishop of Canterbury to Thomas 
Pontm, the only son and administrator of Daniel Ponton. 
The consideration recited in that lease w'as the surrender 
of the lease of 1770. Tire lease of 1770 remains in the re¬ 
cord room uncanceUed; and there is no written memoran¬ 
dum respecting any surrender. Leases for near 200 years 
Were found, renewed at different times, before the expira¬ 
tion ; but from the year 1749, the renewals were regularly 
every seven years. 


Mr. Pkhaf4^ and Mr. Kenrkk, for the plaintiff, re¬ 
lied ujioni the obvious intention of the act of Parliament, 

, *=speaking expressly of renewals at any time or titaes, &c. 
meaning, not to make the power personal to Daniel Ponton, 
but to comprehend under the term, ** assigns” any person 
claiming through or under him* They observe*!, that, 

, the renewed lease may be considered for this purpose as 
.the .prigiaiaf i’lease, was/uot ‘exittgu|4ied to i0-, 

r. ati*i. B|ri. Johnstonf fm* dbie''4clfshdatit, 

Supported the that the the lease of 
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prcvenled the exercise of the power, upon the 
press terms of the act, admittiog the object} but coittend- 
ing that the term ** assign” could not admit so large a con¬ 
struction : this case not having been attended to: the 
words “ at any ume or times,” referring to different leases 
of several premises, which might not all be demised at 
once. 





V. 




Ihe MasifroI the Rous. 

I should have been very glad to have iound, that I could JOecemhni^ 
have formed such an opinion upon this case as might have 
saved the expense of an application to Pailiamtnt. But 
I am obliged to hold, that the lease of 1 TSS was nut wai 
ranted by the act of Parliament, and was theiefore void. 

The act clearly required, that the lessee under the existing 
lease should concui with the Archbishop in any lease 
to be made under the act. Neither the lessee, uor any as¬ 
signee under him, has concurred in the building lease of 
1788, for the lease that existed, had been surrendered 
upon the acceptance of a new and valid lease, that of 1777, 
and that was again surrendered bj the at eeptance of a 
new lease m *1784. I own, 1 think, I should be not con- ^ 2^0 
stiuing, but supply mg an omission m the act, if merely 
upon my knowUdge of the usage to rent w church leases I 
should hold, that Pailiamenthad in this case said, the pow¬ 
er given, and nominally given in words, only to the lessee in 
the then existing lease, should attach upon the rent wed 
lease to the end of time. 1 do not know, that it was in¬ 
tended , but I am sure Paihament has not said it bv ex- 
press words, or any thing approaching to legal implication, ftenewed 
lu point of leg'll operation (we are now upon a legal title) 
each renewed lease is as much a new lease as the origiual 
<me. 1 agree with Mr. Kmrn.k^ that a renewed lease may dorai^te 
he considered as the original lesa»e^ in endurance^ to some ^ 3 ?^ 
intents , that is, for the prometkm of legal interests, Cjiipv* 

ed out of which once well created, the law does not eim!^ 

oitt «f it 
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permit to be destroyid. But no interest, legal or equita¬ 
ble, vias created, when this It use was taken. There is 
nothing, therefore, to prevent the It gal effect of taking a 
netrUase, which is a surreudtr ot the old one; extin 
guishiug consequently all the power of Donkl Pontm un¬ 
der,the act to grant building leases , and there is nothing, 
therefore, to givr th.it powtr to the prison not coming in 
by assigiiintnt fro 11 him, but thriving fiom him the ten 
ant-right to claim a renewal. I uni, theiefoit, i' hicMuth 
of opinion, that thm is no tuli in the plaintilT to muim. 
this lease ; andthtiehnt iht bill must hi dimissvd, but o 
is not a case foi a disisos al wiih losts. 


No notice was taken of the renrwail m it7T , but 1 see 
by a l)o< k of le.asis, that was kit with me, that thitt was 
a renewal in 1 777* 


^ 201 
Dcfrmher 2i. 

ExaTnina. 
tioli de 
tftwe whc»e 
the wiuiebs 
k aboie ihc 
agf of rOjor 
is the only 
Witnovh to I 
particular 
fart. 

R< fusijil 
uftonaffidailt 
pf the ag'Tit 
to his ipf»r. 
matiou from 
the wttTK ss, 
thrat he cau 
prose tlie 
Iktt, swid he* 
lief, that no 
difaer person 
can prove h 

n 


•■lUk^V'K a^iun^t •—'—, 

A MOT 10 N w as m icU uu an order, lluii si \ i’.d w it 
nesses should he exammcii tu hem e.ivc , our, upon the 
usual afiidavit, tiiai he was abos't the agi of 70, .as to 
each of ihe others, who were to be examimd to distmtt 
facts, upon the affulavitof ihi. *igtiit, that he w,i» informed 
b}’ the wiinibs, that he could pioteihi'jiartintlar fact; and 
bellives he is the ( nlv peisonwlm tan jiroie it. 

T'he l.ord CfiANt t Li ok said, this would not do . such 
an affidavit v ould mtrodutc this evammation in every 
case. 

i\Ir. fC. Ager^ in support of the motion, referred to 
Shirlei^ V. JExtri AVrr(frr,(«) and Peanou v. lfard^(b) as to 
the general rhle j a!ld urged the consequence of the ions 
of a witness in a case of pedigree. 
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The Lord Chancsllor. 
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I admit that j and do not wish to discourage this appli- 
'.ationina proper case, being convinced that it is very 
useful and necessarv. But it cannot be granted upon 
uch an affidavit as this, by the agent, that he is infornied 
bv the witness, that he can jirove the paitiruUir facts an<f*to 
the bell* f of tin agent, nut shf- wing tht ground of his be¬ 
nd, that no other}iei sun <an jnovc it. 'the rule re(|uires 
1 <.*u n Jii u,th.it the p.trtuuLii person knows the fact, and 
the only person who knows lU 


Itowe 


V 


r.ikethe ordtr ihorefore onU to the witness, who is * 262- 
of the age of 70, wlinhisof tourse. 


SIMMONS OfU'rLkIDGli. 

rilK usual decree hating been in.idt, under a bill by 
sgUets fui an .iciountof tin* peisoaal t ilatc against the 
It cuuii s, a moium w is made on b< hall of the defendants 
tnUtUd as kgaiets, and aKo claiming the icsutue, as ntxt 
of kin. foi lilnitt to » xhibil an intcsrogatoi v bifoie the 
Master, foi the cvaiumation of oik of tht t secutors, whe- 
tlur he was imhbted to tie* uOitciT. I’lie usual examina¬ 
tion having t.ikcn ])buc aytarago, the JVfa'’t< r u fused to 
rreoivt the interrogatoi t. The motion t-^as made upon 
suggestion mercl), without affidavit. 

Mr. fr. for the defendant, the executor, resisted 

the motion, insisting that a defendant cannot exhibit in¬ 
terrogatories for the examination of a co-defendant. 
Such an application was repeatedly refused by Lord £/- 
don in the case of Alkn v. Miller: an account decreed 
against two executors, one of whom wished to shew 

Vou 13. 20 


Decern her 24. 

'I he fX- 
amination of 
an executor 
under die 
uauai deciee 
for an ac¬ 
count, ought 
to contain an 
interrogatory 
lAlKtlur he 
is indebted 
to the testa¬ 
tor : the debt 
fr<nn hiraself 
htong .issets. 
Libtrly was 
tlurcfoie gi¬ 
ven u]xni tlie 
suggestion 
of co-defend¬ 
ants 

Legatees, 
wilhniit affii- 
dd'vit, to ex¬ 
hibit an in¬ 
terrogatory 
for that pur¬ 
pose ; not to 
go into an ac¬ 
count, which 
must be the 
sulyi'Ct of a 
distinct bill. 
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that the other had received the whole. At least such »?|0 
application ought to be tnade upon evidence. Here is no 
Simmons inconvenience would be enormous, if each 

^tteridge. ©f the legatees, whatever may be their number, can ex¬ 
hibit interrogatories* 


263 


(a) Cited 
from« ma¬ 
nuscript of 
Miv Owen. 


‘Mr.*wBe//, in support of the motion. 


^Evidence is not necessary for this purpose. -Any le¬ 
gatee may file a bill against the executor for an account, 
and if the real estate is charged as well as the personal, 
all the other legatees are parties. Every legatee therefore 
may exhibit intenogatories before the Master for this pur¬ 
pose. In the case of Allen v. Alilkr, two executors hav¬ 
ing been charged upon their examination by the Master, 
the application was made by one for an examination of the, 
other, with the view to shew that he alone ought to be 
charged. The object was not to charge him in the cause, 
but to introduce a question entirely new; whether one 
should not be discharged. In the case of Sadlier v. Sir 
Stephen Lushmgton{a) the bill prayed an account against 
an executor; which was decreed. A motion was made 
that the Master should be directed to inquire into the ac¬ 
count between the defendant and the testator, which the 
Master refused to do. I.ord Ahanlcy said, they ought to 
come with a clear case for that purpose ; that primafade 
the Court was not to go so far as to unravel the account; 
and, as there was no evidence, but mere allegation, it stood 
over. The object of this application is merely to ask the 
question, whether this defendant was indebted to the tes¬ 
tator, or not; and then the Master will judge whether 
it is proper to go farther. In such a case as this all per¬ 
sons are actors. Suppose after a suit instituted by one le¬ 
gatee, it came to the knowledge of another, that the execu¬ 
tor was indebted to the testator upon a bond ; might npt 
the question be fmt, whether such a bond was not found 
among the personal estate. ' 
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The question is ouly^ ^ivhethef the defendants, having 
the fixed, ascertained character of; legatee, can, as* of 
course in every case, exhibit such an interrogatory, mere¬ 
ly asking the plain question, whether the other defendant 
was indebted to the testator, not embarrassing the c^use with 
a long and complicated account, in which case they would 
be required to file a bill. If this is not of course in eve¬ 
ry case there is no ground for any special order: this ap¬ 
plication being made, as was that in Sadlier v. Sir Stephen 
iMshingion^ without any special ground. A debt due by 
an executor to the estate of the testator, is assets,(«) for 
the same plain reason, upon which an executor wlio is a 
creditor may retain ; that lie cannot sue himself. The con- 
seqvicnce seems necessary, that in every case under the 
usual decree against an cxe.cutor an interrogatory should 
be pointed to the inquiry, whether he has assets in his 
hands, arising from a debt due by himself. If the answer 
to that interrogatory is, that there is a long account, and he 87. nwl note 
! say the balance is against him, the Master must W 
t.ikc liiat answer, and a bill must be filed. If 1 consider¬ 
ed this as a special application, I could not grant it with¬ 
out affidavit j but considering, that these questions should be 
put, as part of the standing interrogatories in such cases, 
for the purpose of ascertaining the assets in the hands of 
the executor, I think this question may be asked ; and 
therefore the interrogator^' should be received. 


A debt 
due by tlie 
exct'uiop, in 
assets fljr the 
-saijic reason 
tliat lit may, 
if acceditirt'* 
retain ; that 
he cannot sue 
hiiTisrlf, 

(a) See Ser- 
fj V Usher^on- 
te, Vol. il. p. 


That reduces it to the point, whether a legatee has a 
right to exhibit the interrogatory. A legatee having an 
interest under the decree in making the estate productive, 
may suggest that the interrogatories are defective, with 
the view to introduce that interrogatory, which ought to be 
in every decree, for an account ^against an executor. * 205' 
The answer to the objection of inconvenience from the 
possible number of legatees is, that each might file a bill. 

The principle is not, that any person may come at any dis¬ 
tance of time, complaining of the interrogatories, and ex- 
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Order up* 
«tn j. mamed 
worn m to 
put m an ttn* 
Itwci to a bill 
by her hus¬ 
band. 
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hib'it faither interrogatories; the answer to which apphca> 
tion would be, that he did not come at the propei time; 
bur 11 proceeds upon this ; that this is the intei rogatory, 
not of the part), but of the Master: an interiogatory 
which the Master ought to pul in every case ol sideeiee 
against an extcutoi, vhethtr he is charged with being a 
debtor, as in hii Stiphcn Lu^hingtan., and is a 

debtor, to the estate, or not, as, if he is, that debt is assets 
The object oi the application thereloreis oiil) to make tlie 
Court advert to the eirr um->taiiee that the inteirogaioiiea 
are dtfectivc. 

This order then foie must bt made, foi tlu puipose ol 
examining the dtlendantas to the debt meiely, not to en* 
tei into an actount; but tht parties making tin. apphraiion 
must pay the costs, as the)' might have applied sooner. 

The order pronounced wasloi iibeity to exhibit an intei* 
logator), whether the deftndant, the <xt<ut<*r, was indebt¬ 
ed ro the testator upon an) and nlut account: the inn no 
gatory to be settled by the iMastei. 


♦AINSLIE agamt MEDLICOri. 

AN answer not having been put in, on bchali of amai- 
liid voman to a bill b) htr husbanii, a motion was made 
lor an order, that shi shall put in an answer. 

Mr. Bell., in support ol the motion, said, it was thought 
proper to take this com sc, insuad of issuing an attach 
inent in the first instance ; though there are authorities, 
shewing, that would be regular. 

The motion was Sftot opposed; and the order Was made 
accordingly.(a) 

(a) Sir Robert Brooht V Lady JBrotts, Pr. Ch 24. JSx parte Strange 
viaytt 3 ML 478. Mtt. 9S, 
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MIDDLETON DODSWELL. 

A MOTION was made, before answer, for a receiver, 
upon affidavit, by the son of the testator, one ot the rcsi- 
duarv legatees, stating, that one of three exccutoi s and 
devisees in trust had let pan of the trust premises t6 the 
barrack board at Bull^ in his own name only, reserving a 
rent of 48U/. to himself alone ; that large sums had been 
rect i\ ed by him, and w ere not laid out upon the trusts 
oi the will, viz. in real securities, or the public funds; 
that a bond had been taktn in the names of two of the ex¬ 
ecutors only for the produce of the sale of some shares in 
ships; and, that *the property in his hands is in danger of 
being lost or misapplied. 

Mr. Lmchy in support of the motion.—Mr. Wing- 
Jield^ for the two other executors, consented to the mo¬ 
tion. 

Mr. Heald^ for the executor, who resisted the mo¬ 
tion. 

In the instance of an administrator, the Court does 
upon a very slight case appoint a rect iver. But an execu¬ 
tor is a person fixed upon hv the testator. In Jacob v. Hall^ 
a very strong case of misajiplicaiion by an executor. Lord 
Eldon refused a receiver, unless they could state some 
fact, shewing that the executor was utterly insolvent. 
The mere omission by an executor to lay out the property 
for a year or two is not a ground for appointing a receiver. 
No fact is stated, shewing that the projieriy is in danger. 
In a late case at the Kolls an executor had expended almvc 
5,000/. upon the funeral, and the other executors declined 
to interfere j the Master of the Rolls refused a receiver. 
In another laic case, upon strong facts of misapplication 
and miseonduct by an executor in the mode of sale, Lord 



180 A 

Rece5v©f 
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hetot’e an¬ 
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misapphcft- 
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1806. Eldon would not grant such an application ; i cquiring a 
positive affidavit of insolvency. 

Mi<ldletoa 

V. 

l>odsweU. ]>fr. Learh^ in reply, having observed that there was no 
distinction between the affidavit, stating that the fund in 
the hands of this executor is in danger of being lost, and 
an affidavit of insolvency, that the cases referred to must 
have some farther ground, and in the case at the Rolls there 
was evidence of a direction by the testator to the executor 
^ 268 to bury him in the same manner *as his daughter had been 

buried, was stopped by the Court. 


The Lord Chancellor. 

I shall grant this motion. In the case of Dr/ot v. Nor- 
gaily in which I this morning refused a similar ap[)hcation, 
I stated my view of this subject; that it is for the i^. stator, 
not the Court, to say in whom the trust for aclniinistration 
of the effects shall be reposed, and, though a siul may be 
instituted by a party having an intcn st in the effects, 
it does not follow that the trust created by the testator, 
is to be set aside. But this <’ourt does ext rtise a con¬ 
current jurisdiction with the spiritual Court, upon the 
principle, that executors and administrators arc trustees ; 
and in that character come under the contioul of this 
Court, by^ its ordinary jui isdiction. The adinuiistration 
is therefore not upon slight grounds to be taken from an 
executor. In the case 1 have mentioned, the testator dn 
reeled his executor to pay over the rents and profits of 
his estate to his wife for life, and after her death to his 
children. Part of the estate consisted of leasehold 
houses; one of which the executor had let to a painter, 
(the same trade which the testator had carried on,) for 14 
years j stating by his answer, that he intended to let the 
oth^r premises. Wfiiy should he not ? He was trusted by 

tho testator, and was the hand to receive and mitko the 

/ 
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payment's, for the benefit of the widow and children, i806. 
and the province of management was confided to his care. 

But if a manifest abuse of the trust, by wasting the 
property appears, which does not appear in this instance, 
not from a single act, but an habitual and prospective 
^course of dealing, bringing the property intb danger, 
can it be said that this Court is not to treat an executor * 25 D 
as t very other trustee; and an executor may say, that, 
unless he is pi oved to be insolvent, the Court is to over¬ 
look the misapplication, and refuse a leceiver? To the 
proposition, thus nakedly stated, the answer is obvious. 

Lord Eldoii^a decision must have been the same, that I 
shall make ; that, to induce the Court to interfere, espe¬ 
cially before answer, a strong, special ground must be 
made. It is true, the time is not tome, at which he is 
bound to put in an answer ; but he appears by counsel, 
and comments upon the affidavit, though he makes no af¬ 
fidavit himself. Yet if it rested there, I should not 
grant the motion. I ground the order upon this; that 
there is what may be considered, though perhaps not the 
strongest way of expressing it, an affidavit, that the pro¬ 
perty IS m danger from insolvency, existing or expected ; 
by which only it can be in dangei. Another ground is, 
that the testator did not trust this executor alone, but in con¬ 
junction with two other persons, who are also executors 
and devisees in trust. Their consent gives great strength 
to the application. Agreeing, therefore, that the adminis¬ 
tration is not to be taken from an executor upon slight 
grounds, I must in this case make the order for a re¬ 


ceiver. 
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♦EX PARTE VERNON. ■ 

THE prayer of this petition was, that an assignee 
under a commission of bankruptcy may be removed j and 
that he may be charged with interest upon sums received 
by him itf the year 1805, in cash and bills, upon a sale of 
the effects, which he had not paid into the l)ank ap¬ 
pointed by the creditors according to the act of Farlia- 
ment.(a) 

Mr. C'^nke, in support of the petition, admitting the 
conduct of this assignee to be fair, relied upon the esta¬ 
blished rule, that an assignee, not pursuing the direction 
of tlie creditors under the act, to pay the mone*y into the 
bank appointed by them, shall pay interest; observing, 
that part of the produce of the sale was actually received 
in cash. Motives of convenience, as that it will be wanted 
in a short time, cannot be admitted as an excuse for keep¬ 
ing money ; a precedent, that assignees will be too ready 
to follow. Supposing, he die! not make interest, a trader 
has advantage in keeping money at his own banker’s, by 
increasing his credit.(^) 


The Solickor-Gencral^ for the assignee, as to that part 
of the petition, which prayed the removal of this assignee, 
stated several circumstances from the affidavits, shewing 
that his conduct was meritorious. 


The Lord CiiANCELLoit. 



5271 


One object of this petition is proper. An account ought 
to betaken to ascertain the periods, at which *lhe assignee 
had property in his ^hands to the amount of 100/. It is 


(o) Stat. 5. Gm, 11. c. 30. s. 32, {b) Em pane Hillicttdi ostej vol. 1. p. 89. 
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enough to 84iy, the act of Piurliijwaiesiaii {KKBttIvoly directed 
that when the property reaches that amount, it ^jill be 
paid into the bank appointed by the creditors. Eltit as 
to the rest of the petition, there is nothing leprehensibie 
m the conduct of this assignee ; and there are several cir*' 
cumstances much in his favour. He sold the property at 
a credit of four months, which in that pait of the country 
was advantageous, occasioning no risk to the estate, 
taking ample secuntj, and all these circumstances were 
known to the petitioner, who suggested a trifling mistake, 
to the amount of about 20/. and refusing to look at the 
accounts and vouchers which were oflfered, a year after¬ 
wards he makes the complaint. 



Under these circumstances this petition ought to have 
been conhned to the mere object of the act of Parliament, 
fhtiefort, though an order might be made upon that 
p irtof the petition, >tt, setmga spirit of injustice mixed 
with it, and desiring to put a stop to vexatious petitions, 
I shall dismiss the whole petition with costs, and this 
petitioner, or any oth..r person, may piesent another 
pauftr foi the single puiposc, at which the act waui 
pomt d 


i-A PAKTK LEMAN. 
>\ PIRTE COOKE. 


yoHuary V. 


THE first of these petitions was piescnled by two as- Assignees 
ignct'S under a commission of bankruptcy against James 
/ W'lACM, and stated, that iamuti Loivton^ *the third as- and the as- 
ugnec, had possessed the bankrupt’s effects to the amount 
if tC5/. which he neglected to pay to the banker ap- salevacsted, 
pointed the creditors, that be did not attend a purchase is, 
meeting appiplnted for the purpose of investigating the * 272 
accounts of the assignees; that he absented him«tlffroi« 

Voi, ti?, ’O 
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lISQjr, liia residence iifttl business in Bristol, that his »flsiirs are 
in an embarfaa&ed state, and the petitioners apprehend, 
the balance in his hands is in danger of being lost. The 

^■i nw. . petition theiefoie was presented with the assent of the 

a editors at a meeting, called for the purpose, pra\ing 
that Lotvton may be removed from being assignee j and 
that he and all other proper and necessary panics, may 
execute proper convtjances and assignments of the bank* 
rupi’s real and personal estate to the petitioners, or 
some other assignees, and that he may account, &c. 

The circumstances alleged by the petition were sup¬ 
port* cl by afiidavits. On the 11 ih of Aug-mfy an ord^r 
was madt, that service of the petition and of that order 
on Lotvton^ by leaving the same at his last place of resi¬ 
dence, should be deemed good service, whith was done 
according!). 


The other petition was piostnud in another bankrupt¬ 
cy, for the same purpose. Some of the nal estates had 
been sold, and the purchastis were s<n<d, and ap¬ 
peared. 


(<i) Stat S 
Qto 11 c. 30 
*.31 

(b) Ante, vol 
6, p 451. 
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Mr. Cooh m\Ki Mr. N nsu])poit peiiiions, 

conttiidtd, that the baigiinaiul s.dcshculd be vacated: 
the statute ol 6 l 5. II (ce) ulating to tmigains and sales, 
though those vvoids are not used, the woid “estate’^ 
being in the act. In Lx jaift Burnbrid^t,'b) all the ♦as¬ 
signees were dead: Piter Loiiinoriy the auuivorof then\ 
left a will, and appointed ext cufcjrs, and also kit an in 
fantson, Ptfrt Pibonon: on the 13th of January^ 1801, 
the petitioners were chosen assignc'ts; and the petition 
played, that the hat gain and sale and enrolment may be 
vacated. The order was, that the bargain and sale of 
the bankrupt’s real estate, made to the former assignees, 
chosen under the commission, all since deOeaiMtd, and 
also the enrolment thereof, be vacated, so far as rclnti ^ 



to property undisposed be ferthwitb cJelivereJ up 

to the commissioners m be cancelled} and that the com¬ 
missioners do forthwith execute a new bargain and sale 
of the bankrupt’s real estate, remafhing undisposed of, to 
the petitioaers, as the assignees duly chosen by the cre¬ 
ditors under the cotamissioa. 


273 

j; i. 

W.. 

£■< 

.. 


The Lord C'M'ANcri.LOR, upon the authority* of that 
case, made an order in the petition E% parte Leman^ that 
loivton should be removed, and the aosigiiment and bar¬ 
gain and sale vacated, except as to any sales that had 
been made of the bankrupt’s real estate; that thp credi¬ 
tors should proceed to a new choice of assignees; and that 
an assignment and bargain and sale should he made to thf 
new assignees, and an account, as prayed b) the petition, 
and payment by hovjtQn^ S-c. 

A similai older was made upon the other petition. 


»EX PAHl'K LKEY. 

THE object ot this petition in bankiuptct was to remove 
an a&slgtite, who was jiciniaucuU) iLsideat in 

Scotlamfo 
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yanuoi, 

U, l> 

Assigrief in 

bsnkruptrj , 
permanently 
resident m 
Seotla'ut, re 
moved. 


The Suiuitoi’-Giiiej ai in suirpou ol the petition, ciuda 

late instance of such an order, F\ put fc IlosivhsJd) (a) Feb. 21, 

1806 


The Lord Chanci i i or. 

I am clearly of opinion, that the assignee ought to be 
removed. He is a trustee both for the bankrupt and the 
rreditomi* Yet, whilst he is resident in Scotlaml., 1 have 
no bold over him; and cjmreach him with no process. 



cA$»5s m mmcmt. 


' 1805 
Mepem^r 22, 



»«ry 7 
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AH' injunttion having been obtained, reatraining pro¬ 
ceeding? in an action of ejectment, brought on behalf olf 
an infant, b'v his guardian, a motion was made to dissolve 
the,injunction upon the answer. 

Mr. Horne^ for the plaintiff’, undertook to shew excep- 
tions for cause. 

♦Mr. Utchards and Mr. Daniel^ for the defendant, ob¬ 
jected upon the general practice, that exceptions cannot 
be taken to an infant’s answer: Copeland v. Wheeler.{a) 

Mr, Horne, for the plaintiff, undertook to shew cause 
upon the merits. 


jgQj, The case made by the bill was, that the life oi the de- 

yanuarvT. fendant was put iu merely as a trustee when he was at the 
age of ttvo years, by his grancllather, who paid the hne, 
with undisturbed possession since 1790. 


Mr. Home, for the plaintiff, admitting, that though the 
answer of an infant may be grossly insufficient, tht plain 
tiff canhot b) taking exceptions comp» 1 a discovery from 
the infant, but must prove his ta^^i, contended, that the 
rule goes nofaiiher, and an injunction cannot bedissoK- 
cd upon an answer mTinifcstl} insufficient, and not meeting 
the equity of the bill, as in this instance simply stating, 
that the defendant docs not know,‘that tlie fine was paid by 
the plaintiff. 

Air. Richards and Mr, Daniel, ^or the defendant, insist¬ 
ed, that the plaintiff was bound to make out from the an¬ 
swer, the proposition, that the estate being bought with 
his mone)i, the defendant is a triHtee* 

(,a) 4 J}io.C C 



I 

^Thc Lord CuANCj&tioii said^tHat tipoo tho bill and an- 
swer the Court could dot seo the tjw, md therefore 
could not interfere with the legal title, 

The injunction was dissolved. 



180r. 


Lucad- 



.COPORATION OF CARLISLE agamt WILSON. 

THL bill stating the right of the Corporation of Car- 
^sk to toll-thorough for all merchandiae carried through 
iltat city, originally levied upon goods, carried on the 
backs of men and horses, afterwards in waggons and carts j 
that great quantities of merchandize are conveyed through 
the kingdom in stage>coaches; that the defendant has 
refused to pay the toll accrued due to the plaintiffs for 
goods conveyed by the stagc-coathcs, of which they arc 
proprietors j that in consequence of an agreement to try the 
right, an action was brought in the year 1802j which was 
tried in Augmt^ 1804, and a verdict was found lor the plain¬ 
tiffs with nominal damages. The bill prayed an account 
of the tolls, confining it to SIX years. 


^ 27a 

17 . 30 . 

Cencurreat 
jorisdictiott 
of R Court of 
Equity in ac% 
count,Uioiigfb 
a legal tale } 
Uie light be« 
ing first w- 
tabllaJied it 
law; oiifdO- 
ally assumed 
underasound 
discretion ; 
■where an ac¬ 
tion would 
not give so 
compieat a 
remedy. 


To this bill a genetal demurrer was pul in. 


rer, 


General 
demurrers 
. where the 

Mr. Alexander^ and Mr. JSr//, in support of the demur- nuTIntitM 

to relief. 


The question upon this demurrer is, whether a bill lies 
for an account of tolls, levied in this way. A repetition of 
a merely legal demand cannot constitute the subject of an 
account in equity. There is no instance of a bill for such a 
purpose. Upon the same principle an account of common 
turnpike tolls might be demanded. 


T^e demurrer is general upon the rule, now estaidlshfd 
b;^-Mvewd cases* following the decisiem of Lord TfmHow^ 



If 

' S8or 


Oo^ioiratlon 
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that though the plaintiff may tm eatitledi to clHCovcry, if 
he is not entitled to relief, % general demui i ei lies, contra" 
ry to the former course.(tf) 

l!i 

'fhe Sohitt01-General^ and Mr. i 7 <v#'/', for the bill. 


^ *‘isht to toll bt ing established by the verdict in an 

H»h,anttt\fA‘ action brought b)' agi cement, for the mere purpose of try- 
ing the right, the defendants are atcouniing panics for all 
notei 53 sums, which ought to have him paid for toll for the last 
jears. This bill j$ sustained bv die pnnciplc of pie- 
11 ' Venting multiplicity of suus. The dcf< iidams arc to ten* 
^ der a long account, which the plaintiffs mav surcharge and 

falsify. The objection that the bill should have sought a 
discover} onh, upon w hich the plaintiff a should have pro* 
ceeded at law, is the inconvenience of going through such 
an account before a jurj, applj ing all rlu evidence that 
might be used to Surch irgi and falsdv. Upon the head of 
account, Courts of Lqutit have a concurrent jurisdiction, 
and the suit by bill mtqum Ims found a verj conve¬ 
nient substitute lot the action quod t , where the 

subj^'Ct IS of a complicated nature and liable to the cluck 
by surchar^. ng andfahifiirg the tight, if i legal demand 
being fust estalihshid «ii law. A lull si lular to tins was 
filed m the C ourt of Lxthequrr m whikh suit, the title 
not having been t stablislu <1 at law, an. -.uc was ciuected, 
and afterwards an account wasdecretd. In Notthletgh 
V. Lmcombe/Ji) I hi ( Hyof Loudon v. l\uinsS() and Ght 
^ Cihi of london AiHsUydd^") such an objection as this was 

V 15F 

id) l 4l««fr not taken. 

158 

* 278 

♦Mr. Ak audit in r< ply* 


In The City of londonv^ Atnsh^ the allegation was, that 
the defen lant, being a freeman of the City, had imported 
coals, the property persons who were not freemen, and 
htni received the toil, which he had not paid to the plmn- 
tift. This Jiu‘bdictio& is extmeised only, whtbti at. ar- 
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rear arises from th^ nature of the demand} or, where 
there are complicated and cross demands. An acewdnt of 
quit-rents cannot be had in this Gourt.(a) £xpci i mentil of 
that sort have been made and without success. The case of 
PuUfHey V. Wanfny{f) proves how the account of renta 
and profits 5s limited. This is a toll not upon the ralue of 
the fjoods but upon each vehicle, according to the nundber 
of hoises, and may be levied as a common turnpiJte toll* 


The Loid CiUNcrLioK. 

The question is, whether upon the facts stated by tlik 
hill, this Couit ought to decree an account. The objec* 
tion 5.,that the right to take these tolls is undoubtedly a 
merely It g d right, tint the plaintiffs tht refore may have a 
discovtiy, incJ liaving obtained that, cannot also have relief; 
but should use the discot t ly in an action, which undoubted¬ 
ly might be bioughi. The principle upon which Courts of 
Equity origmalh entertained suns h>r an account, where 
the party had a leg il title’, is, th^t though ht might sup¬ 
port a suit at law, a Couit ol Law eitlui cannot give a 
remedy, or cannot giv< socompleti a it med\, as a Court of 
Equitv , and dcgiets Ctiutts ol Fquitj assumed a con¬ 
current junsdiction m cases ul trfount, for it cannot be 
maintained, that this Couit ipteifeus only wlitn no reme¬ 
dy can be had at law. The tontiai> is nolonous. ITifsarat 
Rpecitbof itlief IS given at I'lw in the action of account as 
under a bill m this Couit, but the guat advantage of the 
latte 1 , and the difhculty and delay when the aceourt comes 
before auehtors, his biought that action into disuse, as is 
observed bv Lord huidxvitU in L\ paiit Bax*{a) 

The proposition asserted against this bill, is, that this 
Court ought to refuse to intcrfei c by directing an account; 
if amaction for money had and received, oi tndehmtm 
stmpsit can be maintained. 1 hat projiosition cannot be 
Supported. In Lavsa v, Sn4:ton^(b) the Chancellor's doubt 


$7$ 
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was, not whether an actsount could be decreed? but 
whether the jpkintiff could recover at law. The proposi¬ 
tion is, not that an Uccdunt may be decreed in every case, 
where an action for iponey had and received, or indebitatus 
assumpsit may he brought, and certainly indiibitatas as¬ 
sumpsit*'lich for tolls; but, that where the subject cannot 
beao well investigated in those actions, this Court exerci¬ 
ses a sound discretion in decreeing an account. It is true, 
in Milbourn v. Fishery{c') there was no demurier; but, if 
the proposition that an account cannot be detrted upon 
ench a subject, is so clear, I cannot think the Court 
would have done what was done in that instance, and in 
the case before the House of Lords ;(^) where no question 
was made as to the jurisdiction of a Court of Equity, 
which upon those cases must be considered ^establishtd ? 
a concurrent jurisdiction with a Court of Law upon the 
subject of account; that therefore, though an action might 
be maintained, yet, if it appears, it would not be tried 
without great difficulty, and the verdict could not, from 
the nature of the case, be equally satisfytor\ with the 
proceedings under a dt crec, an account shall be decreed* 


The objection, that these plaintiffs omitted to exert their 
right to take a distress, is answ’ered by the circumstances* 
These lolls weie originally levied upon goods, carried by 
men and horses, afterwards upon the owners of waggons 
and carts; aud since, inconsequence of the improvement 
of the roads, the claim is made upon the proprietors of 
Stage-coaches ; but, the right being disputed, it was fairly 
considered, that to enforce the payment by disticss, would 
have been too stiong a measure. That led to the agree¬ 
ment to try the right, and, in the mean time, to forbear 
to exercise it. That suit being merely to try the right, 
nominal damages were taken. How can a case, of 
this kind be tried at the assiseU ? an account, to be sur¬ 
charged, upon which cvejy inhabitai^ of Qurlisk ih^ght 
be examinedf 


Overrule l|te detnoxrer. 
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KIRK a^aimt KIRK. 


i8or. 

yanuarjf 

20 34C 


THE plaintiff and defendant were brothers ; and had Oi^rbe^lt 
^,airied on business as nursery-men. Differtuccs ♦arising M^exam*- 
between them, they agreed to dissolve the partnership; 
and with that view the stock was valued. The iiiH prayed «kd[avit,th«t 
an account, charging that the stock had been undervalued* 
and that it would appear by a printed book, that it wa» time he suW 

of a greater value than that at which it was taken. examined 

without look*. 


... , ingat papers, 

A motion was made before publication, that the defend* which enabte 

ant may be at liberty to re-examine James Gtey^ and the 

plaintiff to cross-examine him again, upon an affidavit by fuUy^andpre- 

the witness, stating, that being informed that the 19th '4 _23j|[ 

of Noiiembsr, the day on which he was examined, was 

the last day on which any witness could be examined, he 


on that account only submitted to be examined at that 
time; and that, when he returned home, he looked into a 


variety of memorandums, and other documents, from 
which he found, that several questions, to which he had 
In his examination stated that he could not dc pose, and 
others which he had answeied as to his belief onl}', he 
couhi w ith the assistance of those papers have answered 
with prtcision and accuracy; and particulaily a** to the 
book, to which the inquiiy was directed. 


Mr. Thoms'-’n^ in support of the motion, cited the 
Practical Regi^ien^a) observing that the application was (a)PratMi^ 
recent, before publication; and the Court, exercising a 
discretion under the circumstances upon the point, tvhether 
it was proper that a witness should be re-examined, might 
make the order. 


Mr. for the plaintiff. 

There is ijo Imtance of permitting a witness to be tt- 
mined n^'INecond rime upon the same interrogatory ^before # 2B2 
publication. If after publication a re*«t)iea)|»ii9|iti<m Is ne>* 

Vot. t$, SI 
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Kirk 

KUk. 


(«) Rulf. 
|Ulu orclerR 


cessary, the case to which the passages cited from the 
Ptaclkal iiffc^wZer apply, the course is gcneially arcierenco 
to the blaster to settle the interrogatories, upon which 
the witness shall be rc-examinccl. This is directly con- 
trar} to LoiJ Clarendon's order.(a) The examiner is 
positively ordered, if the interrogatory has been read, by 


A. IjSr* , . , . , t ‘ rr- •« 

ger coUec- no means to permit the witness to leave his olEce, until 
*^No^*^* examination is completed. The effect of this would 
lOA. be to defeat all the laution of the Court to pretint com¬ 

munication between the witness and the panics ; giving the 
witness an opportuniu ol iommunication, after having 
heard all the interrogatories on both sides, and having 
gone through the whole examination, and ol new model¬ 
ling his evidence aciordingly. This witness alleges, that 
he w'as niistakci*; which is the excepted case put in the 
PracticalRrghttr» It is not true, that the' 19th of NoMcm,’ 
her was the last day upon which he might have been ex¬ 
amined. Publication would not have passed before the 
22d of Povembir. If, therefore, he had stated that he 
was not prepared, the examiner would have appointed ano¬ 
ther day. Upon the 21st, the plamiiff move d to enlarge 
publicatJoii until the last day ol the term, under which 
order the cause now stand i. Stating that he discovered 
that his examination was detectiv', upon his return home, 
the application was delayed until ilie last veal after the 
term, for which day the notice was given. A similar 
application, before publication, in Ingram MitchrlKJ)) 
$ p. 297. was refused. The et idence should theu fore remain as 
^ it is, until publication has passed, wlu n it will appear 

whether this supposed defect is material or not; and, if 
material, ♦the proper course is by exhibiting interrogato¬ 
ries, without giving the witness an opportunity of going 
tlirough the examination again, after having heard every 
interrogatorv, and perhaps after a communication with the 
nartv. 


^ 283 
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Mr. Thomson^ in reply. 

The allegation of this witness is, not that he was mis¬ 
taken, but that he did not give his evidence. The court 
is properly more jealous of an application to examine after 
publication. 'I'he effect ol shutting out peihaps the only 
niatcnal evidence may be very pujudiual. 'I^e orders 
of l.oid Ckmndon are general regulations of practice, and 
cannot go\ ern a spec lal t asc. 


The Loi d Cir 4Nri 1 1 ou. 

The Couit is properly very jt'alous of applications ol 
this nature, from the apprehension of affoi ding opportu¬ 
nity to practise upon witnesses. On the other hand, it 
would be destructive of justice to shut out the truth, 
if this is not an attempt at imposition, but by the effect 
of atcidcnt the witness has not stated in his examination, 
that to which he is now disposed to swear. In some 
wa) tlwt must be brought undei the consiileration of the 
Court, 


Ml. Tltohison^ for the defendant, cited an ordci foi 
re-examinatum of a uitn(-.s In litre the tommissioners in 
a late rase, Mitdn ll v. Uah(>nt>.{(i) Against a bill lor tithes 
a modus was set up. An old man, being examined as to 
ccTtaiii tenements, lor which he had paid a modus, sta¬ 
ted, that he paid for four tenements. *In some < onver- 
sation afterwai ds he was rc'minded, that he h.id paid fur 
fne tenements; and upon affidavits, shewing that toll© 
the result of fair recollection, the order was made. 

These applications are rare ; as the defect,is seldom 
observed until after publication. The witness may be 
reminded even by the party, that he had stated a fact 
wrong. 


2m' 

18117 . 

Kirk 

V. 

Kirk, 

. .I.. 


yamary 34 

(«) In the 
Court of Ex¬ 
chequer, af* 
ter Mtehait*' 
mas Tena, 
1806. 
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Mr# JRmpellt who obtained that order, said, the Court! 
expressed considerable doubt upon it. 

The Lord Chanceiiob. 

I thin|: this application must be granted. Ihc Couit 

IS indulgent in such cases. I remember an instance of «in 

"llvidenctthat indictment for perjurt. A witness, after hi"- t vamination, 

wT^recolle^ having quitted the Court, exchinud, that he had svkoin 

tuM)4^Urcd, something that was not true, lit wtutbaek into Court, 
b«h«4 sworn . ..... • « 

whatwasnot stating that, and ofifeiing to coinct it, but the tause was 

indicted lor peijur) upon the eeidente he 
^tiing to had given, and the question was, whether evidtnee of 
what he had said afterwards might be gnen, and the 
^°*^*‘*' clear!} that it might, and the effect of refusing 
for peijmy it would be the greatest injiistue. 


180 ?. 

Knk 

% 

Karic. 

jlyjiiifnn ' 


The order was made for re-examining the witness upon 

(«) See the those interrogatories to which the affida\it rtlated,(a) 
next case* 
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♦KIRK against KIRK. 

A MOTION was made on the part of RtginaldWhit- 
a witnes^^txamintd in this cause, that his tleposition 
may be suppressed, and that he may be re-t xamined by 
the plaintiff, and eross-txamined by the defendant, upon 
his own a^davit, stating that being one of the persons, 
who had valiii d the stock oi the plaintiff and defendant, 
upon the dissolution of their partnership, as nursery-men, 
he went to the plaintiff’s solicitor, with a view to prepare 
himself for his examination, b} obtaining a copy of the 
interrogatories, but was informed that could not be; that 
a printed book, cont^ftining an account of the stock, made 
some years ago, was then for the first time produced to 
Idm, for the |par|iose of totnparmg with that book tho 



CASES m CHAHCERY. 

valuation, which he had made in writing in ahother book, i 80 ?». 
The alhdavrt then stated the manner in which the witness 
compared the books j the solicitor reading from the printed 
Look to the witness, who had the other; and that the ef¬ 
fect of that mode of comparing them is, that there arc 
many inaccuracies in his depositions; the examination 
being accoi ding to the printed book. The affidavit did 
not state any instances ; but one w as pointed out at the 
bar, a mistake between trees “ i/Jcf/” and ** buddedi^ 
the value of which is diflcrent. 

Mr. Pt n eval^ in support of the motion, said, the ef- 
fett of tins was, that the witness, meaning to depose to 
the accuracy of the written book, has deposed to the printed 
book. 

Mr. Thomson^ for the defendant, opposed the mo¬ 
tion, 

*This sort of application is always entertained with 
great caution,and upon some distinct paiticular point; ns 
to will' h the meaning of the witness has not been correctly 
taken down by the examiner. A former application for 
the n-examination of a witness in this cause(t/) was recent, (a) See tbe 
before publication: the affidavit stating distinctly the mis- 
take, and the effect of ir upon iht evidence; and the order 
giving leave to re-exammt that witness, was qualified and 
restrained to the particulars in the affidavit. This appli¬ 
cation IS made after publication; and it is to suppress al! 
the evidence of this witness, and that he may be examin¬ 
ed de novo* There may be no objection to permit 
him to give an explanation , but this application is too 
large. 

Mr. CookCf for the plaintiff, also resisted the motion 
in the full extent, insisting, that the witness making 
?ticb an application, ought to state the particular etror 
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and the cause j but the deposition rould not be suppicssctS 
altogether. 


The Lord Chancillok. 


i I 

Certafnly not. It the particular mistake now pointed 
out at th< bar, had occurred in the tvidtiice of a witness 
at law, who was afttiwaids informed ot it, he would be 
entitled to (orrect that specific mistake, but he could not 
allege mistake grnerallv ^; and insist that the Judge 
should not sum up the evidence^ until he should be ex¬ 
amined entirely again. If that were permitted, he might 
throw in the most pernicious alteration ol his evidence. 
Hut noth.ng is more easy than to correct this mistake, by 
letting the witness go before the examiner, in order that 
^ 287 his evidence, as it *reftr3 to the printed book, may be 
made consistent wiiii the written book, to which he in¬ 
tended to swear. 


T he Ol rier was, that the W’uatss shall be rc-examim d 
the plaintiff, and cio‘s-t. x unnii d In tht defendant, upon 
the same intcriogaloiies that appl) to the pnnttd book. 


yuru<i)J, 
20 . 27 


HKARNi: o^^mnst TENANT. 


Lapse <*f 
time, if not an 
cwntul nh 
jt'< t ot A con. 
tract, IS HO 
otjp < t ion to a 


A MO'i ION was made, u]jou the answt i, for an injunc¬ 
tion to restrain an cieeimcnt, under the following circutn- 
stances: 


* The plaintiff* was assignee of the lease of a house, dc- 

Inpimfi/u inaised by the defendant. L’'’pon the expiration of that 
upon thit, , v 1 f , • 

eombttu rt lease a treaty for a new one took plate, the defendant ui- 
Slnimst'sin- listing upon a rent of 84/. and the sum of 1,000 guineas. 
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'The pkimtifF, after some fruitless endeavours to procure 
an abatement, consented to give that rent and premium , 
and, the plaintiff requesting the defendant to put down the 
negotiation upon paper, a memorandum was put down by 
the defendant in writing, dated the 23d of October, ex¬ 
pressing that the lease was to be granted for 21 yejirs, to 
commence upon the expiration of the t>ld lease, “ upon 
condition’’ of the planiiill’s paying on or before the end of 
the month, 1,000 guineas. Of th.tt memorandum two 
copies were signed; the plaintiff talfing one, the defend¬ 
ant tlie other. After the expiration of tlie time mentioa- 
cd in the memorandum for payment of the 1,000 ^guineas, 
the plaintiff calling upon the defendant, apologized for 
not bringing the munc}^: the defendant asked, if he had 
the memorandum with him; the plaintiff produced it 
the defendant taking it, observed, that the time for pay¬ 
ment was expired, and therefore the memorandums were 
of no use, .and it was better to destroy them ; and lit- then 
took the other out of a bun an, and tore them both. 

■'I’he answer, as to that transaction, stalt d, that the plain¬ 
tiff did not express disapjirobation, nor did he say he 
agieed to it, but he entreated a wetk oj a fortnight far¬ 
ther time : but wheihtr liie planuiff fiad anx'’ suspicion of 
the defendant’s vicvxs in inaknu’, such teipust, x>by he 
acceded to it, tin defendant tannci sit ioith. 

SoheUot-Genoal and Mr Trcivtr^ in support of 
the motion, cntd^l'tlhams v. 'Jhoivptaji, fiom Mi. XiiV^ 
kind^s Treatise on Contract'i,{a) and rcfeitcd gtncralh to 
Gregson v. Riddli\{b') and the oiiier cases upon lapse of 
time. 

Mr. Perceval and Mr. Perm, for the dofnidant. 
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llie Lord Ciianc click. 

The question is, whether under the circum-tanfcs ap- 
pearing upon this answer, the injunction &h JuUl h^' • outi- 


< i ♦ 
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i807. 
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nucd to the hearing. TTie impression upon my mind is, tlmt 
the Court has gone fanhcr than It ought to go in these 
cases. Upon looking into the whole of this case as it now 
stands, my opinion is, that I ought to continue the injunc¬ 
tion to the hearing. *l'he principle, upon which the 
Court^ acts, is now upon all the authorities brought to the 
true standard; that though the party has not a title in 
law, as he has not complied with the terms, so as to entitle 


l*rmcipleof 
specilic per* 
turniAiice, 
that ibe cun* 
tract may be 
IMrluimcd ut 
subbtauce; 
though the 
terns are not 
fitriclly com- 
phed with, so 
M lognethe 
right at kw. 


(a) See the 
last cases up¬ 
on Uus sub¬ 
ject, MaUejy. 
Grmh Mkjy. 

73 * 225 . 


him to an action, as to the time, for instance, yet, if the 
time, though introduced, as some time must be fixed, 
where something is to be done on one side, as a con¬ 
sideration for something to be done on the other, is not 
the essence of the contract, a material object, to which 
they looked in the first conception of it, even though the 
lapse of time has not arisen from accident, a Court of 
Equity will compel the execution of the contract, upon 
this ground, that the one party is ready to perform, and 
the other may have a performance, in substance, if he 
will permit it.(<T) 

In the course of the negotiation between these parties', 
previous to the memorandum, nothing was iu difference 
but the amount of the sum, the premium upon renewal; 


nothing as to time appears to have been in contemplation; 
nothing to sht w that payment at a particular day was the 
object. It would be rash in this stage of the cause upon 
the wolds of the memorandum, as represented by the an¬ 
swer, the defendant stating, that he cannot set it forth 


more particularly, the memorandum being destroyed, to 
decide, that the p.ayment must be taken to be a condition 
precedent, as it might be, if that stipulation was inserted 
by the consent of both parties, the consequence of pre- 
V ious negotiation. It does not appear that the defendant, 
who made this memorandum himself, had any authority 
to put down any ti^ae; and the nature of the transaction 
* 290 appear that he '*had 

any pressing occasion for the money at a particular time. 
Then, his conduct in destroying the ]>apcra was not such 
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as 4ui entitle me to {,ay in the middle of the cause, that isor. 
this is a lair proceeding- 

Combining all the circumstances, I think this injtinction T. n^nt. 
must be granted until the iKaiing. 


4 


& ! 


PKMIirJlTON r PKMIjKETON. 

IN tills cause, upon a lull b} live sisters of the testator. 
Smith OrvcJi, cLuanng as co-ht iiesscs at law, against the 
devisee, an issue, tiutuivil xh-I was directed, 

which w'as tried in the Ciurt of Common Pleas before 
Lord Chief Justice and a verdict was found, 

establishing the will. A motion tor a new trial was grant¬ 
ed by Lord Eldon. Upon the second trial, also in the 
Court of Common Pleas, before Lord Clmf Justice 
Mans fields the verdict was in favour of the will. Another 
application foj a new trial came btIon l.ord Eldon^ under 
the following circumsiances appearing on the Judge’s 
report. 

At the death of the testator, in 1804, thiee instru¬ 
ments were lound: two wills, bi.onig the same date, the 
■SOth ot Dciiudui^ 17‘.)7, originallv duplicates; but one 
altered, and cantcllefl: instrunitnt did not touch the prin- 
(ipal devise. One alteration was of a legacy to Mra. 
Carey of 1,000/. which was altered to .{,000/. and that 
sum was put hi the margin, inclosed in a iirtlc, *with 
the same date as that oi the will. Another alteiation was 
in a legacy, at the age of 21 or maniage, b\ striking out 
the words “ or marriage.” These Itgacics weie original 
ly charged upon the real estate. I'here were some other 
alterations by erasure, and an addition at the bottom, 
which was afterwards cut off. One of the duplicates was 
taken away immediately upon the execution hy Mr. 
VoL. 1,1. 
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Pemberton^ who had prepared the will. The testatorlic- 
cliired, that his insirnctions wero mistaken hy Pcmbt'rton 
in putting down 1,000/. only instead ol 3,000/. for Mrs. 
Carey. In 'Jaiiiiarijy 1700, the testator wrote to Mr. 
Pcmbtiicn at Shretvshnrtjj desiiing him to bring f)vtT the 
couutei-part of his will, as he wished to make some ad¬ 
dition to it, which he would do, when he went to town. 
That part w'as brought to him atcordiugly on the last 
day of Januarij. 


Mrs. Carey stated, that in 17‘JS, she saw the testator 
make erasures in that part of his will, which appeared 
cancelled. She did not see that instrument again until 
the year 1803. In July in that year, taking down some 
books from a book-i ase in the library, of which she had 
one key, and the testator another, she found the uncaucel- 
led part of the will among the books, winch she took 
down, and jdaced upon the sofa. Soon afterwards, com¬ 
pany being exjiteted, she and the testator removed the 
books and that instrument with them from the sofa into a 
»doset; and iii a lew davs she put them back again. In 
ScJUevrLr, winai she w'as in the iibrar) with the testator 
and twf> other persons, the testator opened the book-case, 
and took out the caneelled instrument; and, pointing to 
the margin, said, See how rich \ou would have been, if 
“ I had not destioji d mv woll.’’ He did not appear to hr 
looking patitularly for it. He pioposcd to throw it into 
the fire , but was prevented by lier desiring to have it 
for thread-paper 


29i^ ^Tlic casii. till'd ainl the uncanet ih'd parts of the will 

were found uj>on the testator’s death in the book-case. 

-The codicil was found on a drawer in another room. 
Tliat instruim nr, though not dated, was proved to have 
been extcuted abot^t (Jirrstmax^ 1800, It was declared 
to be a codicil to his will, and reciting, that since making 
his will he had purchased some estate, devised those es¬ 
tates ; and copcluded by ratifying and confirming his will 
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EvidenVe was produced on both sides of declarations by 
the testator. The ciieumstauco, that some evident t 
iji\ cn by the heiis U[X»n the hrst trial, was nolpinduml up 
on the second, was noticed by the report of tin Ltnd C hid 
justice; and it was contended by the devisee, upon the 
.mtlioiiu oiWtufu/fn v. Lihvardi,^{it) that iijion the applica¬ 
tion loi a new trial no use could be made ol c\ idcnSe that 
liad lietn w ithhcld. 

Se’^jeant Slirlihird^ INIr. Ruhmds^ Scijcant Rest.^ IMi. 
Dawicij^ and Mr. Htnyony in supported the motion for a 
new trial. 

The law, as laid down bv the I.ord Chief Justice, i^ 
perfectly roirect. The testator h) the cancellation of the 
duplicate utteily destioyed the will; unless it could be 
jiroved, that when he did that act, he had no such inten¬ 
tion ; and that inference is not supported by any evidence, 
from an}’ t]iinj» done or said by the testator at the time, 
pnviousfd subsequent. The act must have its natural 
eflcct ; unless cxpl uned or contradicted, 'fhe proposi¬ 
tion, coiuctly stated,!-, not that wh.ie a will is execu¬ 
ted in duphratc, each part constiluies the will, but that 
*M(h is eviilcnct ol the will, *tlu mind ol the testator, 
which, to whate\er cxti nt he may raulupl} the. evidence 
d It, remains single and irdiMsibk. The act of cancel¬ 
lation therefore being evukme ot an intention to revoke 
the will, the d{\isee most cithci by some -ubsequent act 
setup that will again, or produce a new will; or shew 
Irom ciicumsianci s attending ilie act, tint the testator, 
though he ph}SKally destroyed that paper, did not intend 
to destroy the will he previously had. 1 he authorities, 
from Sir Edward Sc umo ease (c.) do’am to Burtomhaw 
V. (filhert^^b) support the law, as laid down by the Judge ; 
that the act of cancellation, standing alone, and unex¬ 
plained, is a revocation of the whole will ; and, to con- 
troul that effect, satisfactory evidence is lequircd, that 
the testator <jlid not by that act intend to produce the ef- 
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feet, whicli the law gives it* All the cases where 'tlie 
act of caiictllarion has not had th*at effect, have contained 
circumstances, shewing, either that he did not mean to 
ti..stroy the paper; or that he meant to dcstro)" it with a 
view, not to demuy his wdl, but to some other purpose ; 
ill the absence nl which he would not have left that paper 
entire.* 'I'he pn icifde is, that the heir is not to he dis« 
inhcnied In conjecture, sunuise, or any thing uncertain. 


Upon the evidence ol ^Iis. Carnj^ it is t Uar he did in¬ 
tend to destioy his will, and not tli.it parchment merely. 
Can the words he used to her be represented as equi¬ 
vocal ? They arc an txpiess, clear declaration as to the 
act he Jiad done, and the ellcct of it. Upon the rest of tiic 
evidence cdso the prepond* ranee is greatly againstthe ver¬ 
dict. JI> would have thrown that part into the fire, if 
not pt evented ijy her desiring to '^'liave it for thread-pa¬ 
pers. 'I he other duplicate was not taken care of. orpar- 
ticulaily noticed by him. If that had been found carefully 
prcseivcd with the muniments of his estate, scmie infer¬ 
ence might be collected : but it was left loose among some 
books upon a shelf in his lil^r.iry : it teas found by acci¬ 
dent, when lie and jMis. Qirtij wcie taking down some 
books : It was tin own into a dosti with the books; and it 
does nol.appc ar, that he c\cr saw or heard of it from that 
time. At n hat moment can it be said, that he consi- 
dered the uiuanctllcd instrument as his will, in opposition 
to that which was cancelled ? 


As to the codic il, it was not found with the instrument, 
to which it IS supposed to belong. The Judge stated 
correctly to the Jury, that it must follow the fate of the 
principal* 

Serjeant Williams^ Mr. JRomilhj^ Mr, Mills^ Serjeant 
favr,?, Serjeant Mr. Jtiurt^ and Mr. Saxtotiy op^ 

pusod the motion. ' 
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«iev^ may be the law aa to the effect of. the can- 
ccllatir' ® duplicatfi, as cancelling both instruments, 

fpet» not apply to this case. It was not contended lor 
.lie devisee, that this testator meant to destroy only that 
particular parchment, It was not disputed, that he meant 
to destroy that testamentary disposition. 'ITie renl^ues* 
tion was, whether the jiaper destroyed was a duplicate : 
the devisee contending,that it was not; that the paper de¬ 
stroyed was a paper, not the same, and of a different effect. 
The tonelusionof the Jury is perfectly right; but whether 
it is right, or not, the question is one, that they only were com¬ 
petent to decide ; and which they have decided upon all the 
evidence, that it was thought proper to ^produce ; with a 
direction from the Judge, of which there is no complaint. 

It is not therefore verv important upon this occasion to 
discuss the general proposition, upon which the case of 
the heir was rested; that the cancellation of one part of 
the will, executed in duplicate, having effect as a cancel¬ 
lation of both, throws the burthen of proof upon the de¬ 
visee ; a proposition not well founded. On the contrarj', 
upon the authorities the cancellation of one part is not 
prtma fetch a cancellation ol both, but the heir at law 
must shew, quo animo the act was done ; Onionti v Ttj’ 
rerfx) Swmbur7K\{b) putting several cases, in which a 
testament is not hurt by cancellation, states this, as one as 
exception ; where there are several papers of one tenor, 
each containing the whole testament, the defacing or can¬ 
celling some of them does not hurt the testament, unless 
it be true that the testator’s mind was contrary, and that is 
the necessary conclusion ; which ap])ears also from Bur- 
toushenv V. Gilbert i(c) Ltird Mansjield going into the 
circumstances, shewing the intention to cancel both j con¬ 
sidering the act in itself equivocal. Sir Ed, Seymour's 
case(^) was a clear intention to cancel. 

It is true, this instrument was according to the evidence 
upon n shelf; but in a book-case gcntrally locked, of 
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which oniv the testatoi* and Mrs. Car^ Itad ki.,, . 
was behind hooks. It might be placed in that .Ration, 
with the view, that no one hut themselves should 
wlicre to find it. The representation, “••'that it was thrown 
upon a shelf, as a thing ot no consequence, is not accu¬ 
rate. Though It dots not appear distinctly, that he had 
seen ilii?uncanrtUed instrument, the Jury are justified by 
the evidence in pn suniing that he knew he was in pos¬ 
session oi that instrument, that he had an instiuineni ton- 
taining permanent evidence of his testameiitart disjiosi- 
tion* and that the only evidente of his intention to revoke 
was the testimony of a pet son, who might die before him. 
A material distinction, taking the law to be, that the caH'^ 
cellation of one part is prima Jacie evidence of an inten¬ 
tion to destroy the whole, throwing the burthen upon the 
devisee, is, that it can be so only where the testator has 
not both the instruments in his possession } if he has, it is 
at least as difficult to account for the preservation of one, 
if he meant to die intestate, as for the destruction of one, 
if he meant to have a testamentary disposition } in tiuth, 
the presumption is strong against the proposition of the 
heirj as, the object in having duplicates being only to 
have one in a different possession, the very puipose of 
getting it back may suggest to him to destroy one. In all 
the cases it is assumed, that the duplicate was in a differ¬ 
ent possession. Can he be supyioscd to intend to trust lus 
intention to die intestate to the declaration he had made 
to a single person, a peison interested to withhold that 
evidence, having in his possession an instrument regular¬ 
ly executed andaiusted as ins will ? 1 Hat evidence has 
application only to the instrument produced. He desires 
her, not to take notice of a legacy', but to observe how 
great is his bounty towards her , an expression, that can¬ 
not be applied to tlie other instrument, giving her a legacy 
of only one third of the amount. This construction is 
farther fortified by the alterations made in the instrument, 
afterwards cancelled, and^^ot in the other* The object 
. might be to destroy the alterations, *leaving the will to 
stand as originally framed. The proposition, that the 
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caiscellatiion of one is the cancellation of the other, re¬ 
quires that the instruments should be precistly the same. 
But what reason can be assigned for leaving one part un¬ 
touched, meaning to cancel the whole f 



Serjeant Shepherd^ m reply^ W'as stopped b> the Court. 


The Lord Chancfi LOR.(n) 


(a) LordEf 
An 


The ground, upon which my opinion that a new trial 
ought to be granted in this cause rests, is one that can¬ 
not in the least dt gree prejudice the conclusion, to which 
the Court ought to come. My opinion is not formed up¬ 
on the supposition that the verdict is wrong, or right, 

Ijor does it interfere with that conclusion, which upon 
auhjects of this nature I take to be entirely with the Jury, 
giving due attention to the topics of law, propeily stated 
to them by the Judge. That is particular!)’ proper in a* 
case, where a Court of Equity is dealing with a will; as \ Court of 

to whi(h the administration of equity is very different no 

jurisdietiun 

from that in other cases; upon most of which this Court to derlare, 
has jurisdiction to detcimine upon infeieiicts of fact, as n„t**^a* man’s 
well as doctime of equity. But the authority to declare, 
what IS, and what is not a man’s last will, is denied to 
this Court.(^) 


This bill is rather new in principle. 1 have no doubt, 
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that heirs at law, entitled to the estates, of *which their upon a bill by 

, , , , . . , , an heir, u». 

ancestors were seised, though onl\ lu equit), and there- pe’achmff a 

fore nev having the means ol proceeding at law, may come 


into equity, merelj to recover the possession of those es- h“ng an e- 
tates, and to have the deeds delivered up. I will not say, 
that in some cases they may not appl) to have a will de- 
livered up, as an instrument that ought not to vex their Whether an 

issue proper 
upon such a 

(A) Ketrtck V. 3 Bm. Cl 3SS. See vul '5 p> <347. Kx ^lu4.re 


part$ Bearvnf tind dta Bote ( 0 ) 1 . 



CASKS IN CHANCEKy. 


% 

tm- 


♦ 299 




title; which, however, if it retains in it any tiling that 
has validity, ought not to be delivered up. But the 
course has been to file a bill, stating the reasons they can¬ 
not bring an ejectment; mortgages, outstanding termsj &c- 
and in general cases this Court, as it cannot try the validi¬ 
ty of a will, sends that to be determined by the proper 
tribun^‘; and afterwards does w'hat is right. The habit 
in doing this has been merely to dirt ct the heir to bring 
his ejectment; providing, that the defendants shall not set 
up at law a term, satisfied or unsatisfied ; and those ob¬ 
stacles being removed, and a trial had in that way under 
the controul of a Court of I.aw, they come back for the 
account, the deeds, &c. which course leaves all the 
incumbrances just as much incumbered, as if the posses¬ 
sion had not been changed. There is great convenience 
in giving relief in that shape rather than by directing 
issues; for certainly the question, whether a new trial 
should or should not be had, is discussed, with much 
more satisfaction where the trial was had, than in the 
Court, out of which the issue was directed. In the case, 
to which 1 have alluded, the Court should have some 
averment upon the recorti and proof, that those obstacles 
do exist, which may pi event an ejectment; for it cannot 
be by the admission of infants; and I doubt, whether the 
shape of. this record, and the proofs before the Court, 
are sufficient to authorise these issues. As it is clear, 
this question may come on repeatedly at the instance of 
other parties, *it is important to place the cause under 
such circumstances, that tlie mode of the trial may be so 
satisfactory as to be binding in prudence, if not otherwise 
binding. I cannot permit the cause to be set down upon 
the equity reserved, and pronounce a final decree with¬ 
out reforming the record upon a rehearing. 


The ground, upon which a new trial ought to be granted, 
if you can go on with effect, I do not think this 

question has bee|i suffij^^ndy triej||||^his Court, though 
II cannot controul the conclttfiloaJ|^ |uiy upon a will, 
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must care that the (^use shall be fully and Satisfac¬ 
torily tritd; especially where the question is of great 
value, and it appears, the J udge was not satisfied upon 
the conclusion, as drawn from the circumstances of the 
case then before him, independent of the effect of the 
former trial. 

I do not enter into the consideration of the questions itt 
tins ca'^e, under what circumstances the destructitm of 
the duplicate of a will is or is not a cancellation of both 
paits, whether onginally both parts were duplicates! 
whether after the altctation of the contents of the one* 
that term properly applied to them. I do no; give any 
opinion upon these quesiions. With reference to the al¬ 
teration of the legacy, suppose this to be the case of aa 
additional sum j both sums by force of the wills charged 
upon the land ; (as to which a considerable doubt occurs 
upon the effect of the codicil, connecting itself, but not 
annexed to the will, whether it would republish the wilf 
with the alteration ,) a question wmuld arise upon the claim 
of the legatee under those two instruments, either, and 
which of ihtm. The other alteration also is material as 
to the principles, upon whiih this case is to be dciided; 

♦the portion, at the age of 21 or marriage, charged upon % jqq 
real estate. It docs not appear, when the alteration was 
made; but it is perfectly familiar, that Juries are called 
Upon to decide the question, at what time an alteration was 
made in a will, with scarcely any evidence. Here then 
is an alteration in 1797; another, whether before 1799 
docs not appear. It is material to consider whether the 
conclusion as to the subsequent farts may be formed u]>on 
the effect of the acts done in 1799, 18(X), and 1803; as 
the Jury shall think those alteiations took place at one 
period or another, and, in 1799, the testator got posses¬ 
sion of the duplicates. 

Vos.. 13» 
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Much important i-easoning has been urged, ks point- 
* 

ing to the conclusion of fact, foiftided upon the animus 
cancrllandi^ as applied to the circumstance, whether the 
testator has, or has not, possession of both parts of the 
will, which may be more or less forcibly applied with re- 
fereiife to the truth of the fact, how one part stood be- 
fore he got possession of the other. In 1800, a transac¬ 
tion took place, which must be brought distinctly before 
the Jury, especially as the trial is for the information of 
this Court; which is to deal both with the estates he hud 
before the will, and with those which are affected by the 
codicil only ; considering also, that as the codicil connects 
itself with the one or the other of these instruments, 
whose effects are different, the estates must be to different 
uses. The testator in 1800, by a codicil, having at least 
as much authority as any parol conversation he might hold, 
declared, that he had then a subsisting will. I give no 
opinion upon the effect of this reasoning; but, suppose 
the Jury should think, that previously to that codicil he 
had actually cancelled this paper, the question will be, 
whether the codicil is not evidence, that by ^cancelling 
that paper he did not mean to destroy the other; but in¬ 
tended to put that and the codicil together. If they should 
think, he had not at the date of the codicil cancelled the 
other paper, the question then will be, whether he meant 
the codicil to be applied to the one or the other ; if by the 
effect of the alteration of the one, these papers arc dif¬ 
ferent. If the Jury think it was meant to he annexed to 
the paper with the alterations, will the destruction of that 
paper apply the codicil to the other, upon any legal appli¬ 
cation which the codicil may have both by reason pf 
amiexation, or the destruction of one ? 


I give no opinion upon any of these points. But I 
think these questions were not put to the Jury, so as to 
brmg'before them all the points, with a view, tu thb ques¬ 
tion; whether the cancelation of. the onp paper efffente the 
or^ whether the codicil applks so as 
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to amount to a republication. As to the evidence of the 
conversation, I agree k was entirely with the the Jury, 
if every thing was put to them, to say in what sense the 
testator meant the expression about destroying the will; 
fanlier, that the Jury must take into tluir consideration, 
as far as the cvhU nee tnabks them, the habit and usual 
conduct ol testators as to dctlaiations about their wills* 
lew dcclai alnm-. dcsei\c b ss crtdit than those of 
nitn a» to what they have done by their wills. 
'Iht wish to Mknce importunity, to elude questions from 
per .ons, wlio take upon them to judge of their own claims, 
must be taktn into consideration, with a fair regard to 
the puma facie import, and the possible intention, con¬ 
nect! d with all the other circumstances. 


SOU 

1807, 

PcmUci-tCj^^ 

FembertmlU 

% 


With this view of the case, with reference to property 
of so considerable value, and participating in *the feelings * 502 
of the karned Judge who tried the cause, I think it 
would be most mischievous to refuse a reconsideration of 
It, it the cause can proceed in equity. But I desire to be 
understood, that I have not intimated the slightest opi¬ 
nion, whither the same conclusion mil or will not be right. 

That conclusion, howcvei, must be the usult of a satis¬ 
factory tnal. Upon the other point the considi ration here¬ 
after will be, whethci the causi can go on as it stands, or 
there ought to be a i eheanng. 

A new trial was accordingH’ directed ; which took place 
in the Court of King’s Bench, before Lord Etlenbotongh ; 
and another verdict was obtained by the di,visee. A 
motion for a fourth tiial came on befuie Lord Zrskiiie, 

Sir J^cary Gibbs^ Mr. Erchatds^ Mr. Toppings Mr. 1807. 
JDaunceyy and IVIr. Binijon^ supported the motion. Jamary 

This application for a new trial is made after three con¬ 
curring verdicts; but not after decisions of three Juries 
upon the same point. No evidence was given, that the 
codicil was executed after tlie cancellation i which was in- 
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cum^ent upon th«; devisee; and the verdlt^ stands only 
upon the ground that the heir has tiot disproved that. 
This verdict, obtained upon a distinct case, adds no 
strength to the foimer verdicts. The two parts of the will 
originally in dviplicase, are found in no place of safe cus- 
tody. The codicil is found in another place; and has 
therei^e no more connection with the one than the other. 
The utmost effect of the codicil is, that in 1800, when it 
was executed, it applied to one or both of these papers ; 
hut there is no *evidence, that at the death of the testa¬ 
tor, in 1804, when it W'as found, it applied to either, as aw 
effective instrument. The legal t ffect of the cancellation 
of one of these duplicates is, that the other is cancelled* 
Lord EUenboroug-h upon the last trial, as Lord Chief Jus¬ 
tice Mansfield tlid upon the former, laid that down clear¬ 
ly ; and that it was upon the devisee to repel that. This 
is not an equivocal act of cancellation; leaving any doubt, 
any room for implication, that it was involuntary. At 
that moment the testator intended to take away the pro¬ 
perty given to this devisee, who must shew, at what mo¬ 
ment that devise was re-established. If that moment 
cannot be pointed out, the heirs are entitled ; and, as 
they are so neaily connected with the testator,’ an altera¬ 
tion in their favour of his intention is not improbable. 


Whatever might have been the testator’s intention as to 
the uncancclled instrument in 1799, when he sent for it, 
meaning as he said, to make some addition to it, he nevier 
ei^ecuted that iniention. That instrument appears to have 
lemained from that period, without alteration or attention, 
in the place where it was found, not in any place of sale 
custody, but in a hook-case, of which Mrs- Carey hlkll 
a fcey, and to which any person might have had access; 
or suppose, if it can be credited, that wheiwver a UooIe' 
was taken, the hook-casc was locked, is that way a 
mm trmts the in^rumeti^ he means to fee hk 
was not the h^trqa^^t which he hajdrtfctMftJ# 
tq h»8 iutentiog, whi^ been 
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Mn» The testator sees the books lying upon the sofa, and 
assists in removing them t but this instrument never catches 
his eye. It never Occurs to him, that this valuable paper 
may be among those books, taken from *the same place. 
Does this prove a different consideration, a superior care 
of this part; or an equal disregard of this as of tljg can* 
celled paper, as of no value; and is not the reason ob<* 
vious, that by cancelling the one he had rendered both in¬ 
effective ? The fair conclusion is, that the instrument, 
found in the same year, 1803, cancelled, in the same book- 
case with the othtr, was, while uncancelled, and of more 
validity, as containing the alterations, kept in a place of safe 
custody; but when cancelled, no more attention was given 
to that than to the other. The testator’s expression to 
Mrs. Carey, when the cancelled instrument was produ¬ 
ced, is, “ see how rich you would have been, if I had not 
** destroyed my willnot, “ how much more richde¬ 
noting comparison, and reference to another instrument. 



t8(m k 
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Under these circumstances the evidence docs not sus¬ 
tain the verdict. The uncancelled instrument docs not 
contain the real intention as to Mrs. Catey* There is no 
evidence of a change of intention towards her, from 
which the object to do away the alterations only might be 
collected ; a weak reason however for the destruction of 
die whole instrument. The inference is rather an increase 
of favour to her; a larger sum being talked of. The in¬ 
struments are found together, in a situation in which no 
msm would keep his will; that which is cancelled not ap¬ 
pearing in that State, until it was produced in 1803; the 
codicil, probably executed about 1800; which 

if Puce it applied to the cancelled instrument, cannot now 
he applied which is entire; and against the naked 

facts, which throw the proof upon the devisee, no evidence 
hr produced, that the codicil was executed after the can¬ 
cellation. 
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%os* 

1807'. *The SoUcifor-General,(fi) Serjeant WtlHams^ Mr. WiU 
soriy and Mr. Jlart^ in support of the verdict. 

^ifctnbertttn 

ItaL^L- 

>^|^«herton. After three concurring verdicts a Court of Equity 
^tsir.Vam- grant a perpetual injunction. How many more 

!«/ Jiomtiijf’ verdirts are required to put this question at rest ? Is it to 
proceed for the chance of a verdict for the heir ? Could 
such a verdict stand against the three obtained by the de¬ 
visee? The proposition, that the naked fact of the can¬ 
cellation of one duplicate, is a cancelluuon of both, is not 
conceded. The act of tearing the nimit from a will is am¬ 
biguous. The effect depends upon the intention. If the 
act was done with the intention of cancelling both papers, 
it would have that effect. If one is in the possession of 
another person, the cancellation of that which remains 
in the possession of the testator, is primn facie evidence 
of the intention to cancel both ; but, if both are in his 
possession, there is no authority that the cancellation of 
one is even prima fuie evidi'nce of that intention. Upon 
the reason can that be presunit cl ? Why are not both can¬ 
celled ; why, the object bt ing entirely to destro} the dis¬ 
position, is one preserved^ The argument must be, that 
he knew, and chose to rely upon, tlie legal consequence, 
the virtual cancell nion of the other, rather than take the 
trouble" oi actiialh cam clling that also, yhich wmdtl re¬ 
move all doubt; while upon the either supposition, he 
must cate till!} presi rve the cancelled instrument, the only 
evidence ol his purpose. 

A testator never exe cutes a will in duplicate with the 
contemplation of keeping both parts. Hut the instant an 
alteration is made in one, they cease to be duplicates, the 
^ S06 altered instrument is from that time a *di8tinct, subtfe- 
quent, will; as if a will of a subsequent date had been 
executed. The effect of striking out of the legaty, at the 
age of 21 or marriage, the words “ or marriage,” is a re¬ 
vocation of thalt interest, charged upon his read estate; 
which revocation of a particular devise, according to the 
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late case of Larkins y» LarkinsJji) may be by obliteration 
though an interlmeationif requires ice-etecution with wit¬ 
nesses. Then the effect of the revocation of a will, which 
revoked a former will, is to set up that former will j Good- 
right^ on the demise of Glazier^ v. Glazier.(J)) That is 
precisely this case. The proposition, that the alteration 
of one of these instruments effects the alteration the 
other, stands neither upon authority nor reason. If the 
codicil was executed before the cancellation, it is by no 
means admitted, that the cancellation of the dupli^ie of 
the will was a cancellation of the codicil. 
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It is objected, that there is no evidence that the codicil 
yras executed subsequent to the cancellation. First, the 
transaction itself forms an inference for the presumption 
of a Jury. The testator having in his possession these 
two instruments, one thus defaced, and intending to re¬ 
publish one of them, the probability is, that he meant to 
republish that which was unaltered. But the codicil it¬ 
self furnishes evidence still more decisive, that he could 
not mean to republish the altered paper j the codicil hav¬ 
ing an interlineation, reciting, that since he made his will 
he had purchased some estates, and devising them, his 
attention, therefore, called to the necessity of noticing the 
alterations and interlineations in the will. It is clear, that 
when ^‘doing this, he meant to republish some will, de¬ 
claring that instrument to be a codicil to his will. This 
is strong evidence, that he meant to republish the part un¬ 
altered, not the other. Next, both these instruments re¬ 
mained in his possession until his death. Admitting, 
though there was no evidence, that he saw the uncanecll^d 
paper tvben lying upon the sofa, and upon the chest of 
drawers^ it be credited, that he wrould not have de- 
fttaroyed it, if repeatedly under his notice ; that he would 
haws left the cancellation depending entirely upon the pre- 
aervi^n of the,eaheefifitipaper?* rauk be supposed to 

lathe 1^4 accuracy throughout. 'Eht^e 
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1807. who attribute tq him auch knowledge and providence, 
must account for the singular preservation of the codicil, 
and the other instrument entire, imputing to him the pur* 
pose to die intestate. 

The note to Pemberton^ xn January^ 1799, subsequent 
to the alterations, desiring him to bring over the dupli¬ 
cate, which he had, in order that some addition may be 
made to it, forms material evidence. He did not then 
eomiider it cancelled. What he proposed is in the dark# 
It could not be merely to make the alterations he had made 
in the other. They would not be “ addition^ The con¬ 
clusion upcm that part of the evidence is, that at that time 
he did not intend, that the instrument he bad altered 
should be his will; but proposed to make some addition 
to the other } that he afterwards relinquished that design; 
and finally resolved to die with that instrument unaltered, 
as his will. The fair and probable presumption is, that 
in 1798 he had so altered one part, and written at the bot¬ 
tom of it, that he thought it nectssai) to do somethings 
that he got the other part into his posSecsioa with that view j 
^ 508 cancelled that which was dtlaced , which he *kcpt 

before, as a sort of diaitoi his will, which then became 
useless. 

The devisee still insists upon the point, which Lord 
Eldorty granting a new trial upon another ground, decli¬ 
ned to determine ; that it is not upon the devisee to shew, 
( 4 )St«|edin that the act of cancfllation was not animo canatUofuiu 
^ authorities, Si? Ed, SeymouPs ca8e,(q) 

344. Pre ch. UttnWfy V. and Burtomhaw v. Gilbert^ic) i«, 

that die heir must go into the circumstances to shew that 
' Sbv ^ that purpose. Upon a question of 

ff. thisaort, whether there is a will, or not, or as to the saniq^ 

49. jjf testator, the devisee and the heir stand upon eqmd 
termi i there is fno favo# to the huter f as perhaps there 
may jj^s; a qpcsUoii^s JW the c<p|grnctii»i pf « »?il. ^ 




cases m CliANCERY. 3Ci( 


The Lord CKAm%i>to%, 

From the aocoutit I have had of what passed upon the 
last trial I collect, that Sir Vicary Gibbs is perfectly war¬ 
ranted in his representation of the opinion expi essed by 
Lord EUenbprongh^ upon the proposition, that, ^ both 
the instruments were with the testator, the cancellation 
of the one was not a cancellation of the other. His 
Lordship expressed a different opinion upon that point; 
holding, that the cancellation of ont pan was prima facie 
evidence of the cancellation of both, liable as Lord Chief 
Justice Mansfield also held, to be rebutted by evidence^ 
that there was not animus cancellandi^ *or by a republi¬ 
cation ; but that it was upon the devisee to set up the will 
again; and therefore the time at which the cancellation 
took place, with reference to the date of the codicil, was 
the question: the affirmative, that the cancellation was 
previous to the codicil being upon the devisee; a ques¬ 
tion of presumption, upon all the circumstances, whether, 
the codicil and the countcrpait of the will being found 
Vncancelled, and the instrument that was altered, being 
that which is cancelled, the cancellation took place at 
such a period, that the instrument is set up again by 
the codicil, and they constitute the will of this tes¬ 
tator. 


Wii'tnhtMk 





yrnmary $ 1 . 


^ 309 


The evidence of Leighton states, that though the tes¬ 
tator frequently contradicted himself in conversation, 
merely, as it is represented, the effect of habit, his de¬ 
clarations in favour of this boy were uniform. He made 
jhiswill; acting upon a purpose corresponding with those 
declaration!^ uniform, contrary to his usual habit, and so 
rooted in his mind as not to be shaken by the versatility 
of his temper. He had scarcely made the will, when he 
was dissatisfied; and, if I found any evidence, that bis 
dbsattslactlon touched the devise, that it was a general 
ditthidsfaction; if he had expressed a wish to Sk mteatite, 
Vox. 13. U 
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and declared, that he repented of all he hatl done, sat It 
evidence would have had co6sidfiflrable weight against the 
di vise. Bur his mind is to be viewed, not through 
ins declarations only, which are of no value, compared 
with his acts. On the vciy day of execution he makes 
the alteration as to Mrs. Cat a/^ legacy i expressing, not 
that he had changed his mind, even as to that legacy , but, 
that this direction v\as nc>i understoud. At that time the 
counterpart was canu cl be Mi, l\'nh,ttnn to Shtews- 
bury* Here, *thtn, is nr indicaiion of a change of pui 
pose as to the piint ipaldc\ isc. 


Mrs. CiDds In hu ccitltncc, slates, that site did not 
sec the will foi a \cii afterwards , which brings it to 
171)8. She siw It then she saw him make some era¬ 
sures and sciatchts in it I’he instrument being produced, 
no erasure* appeal o^ti the piineipal devise. At that 
time there was no caiicelhd will. his mind appeals un 
settled as to the ob]ects of those alterations but no chan¬ 
ges as to his principal obp el. This raincsu on to the 
impoitant pei lod, IJdO when he wrote to Mr. jPc/»£*ei- 
ren to bung over ilu eounttrpm, assignmg this reason, 
“ as I wish to ni live sum* addition to it, which 1 will do, 
when I goto town.” He must hive considered the will as 
being th.-n in existi nrc , but as a v-, ill, that did not speaki 
his mind .is to the legacy to Mrs. (uity and other subjects. 


I*re®UTnpt5on 
CliAt tile caa- 
celiation of 
(in< duplicate 
e/l ft will can- 
GtSbtHeotha-, 
ihvugh butil 
kre in tliete»- 
tator'spoRsea- 
sjon. anei the 
cane died in- 
sUumem bad 
been dteied 
In the tws 
Utter cttbcs 
the presaaipa 
tion weaker. 


If at this pcriotl he was not only elissatisfied with hie 
alterations,, but farther wished to have no will, and meant 
to die intestate, his eoursc was easy. First, he might 
have cancelled the part in his own possession; which act 
would also have dtstroved that which Mr, Pendertonh&di 
for, if a testator cancels that part which is wilh Kim, the 
legal prt sumption is that the duplicate, in the possession 
of another, is not to prevail. My opinion goes farther} 
that if the testator himself has possession of both, the pre¬ 
sumption hplds, though weaker; and, farther, that even 
if, having both m his possession, he alters one, and then 
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d«troys that which he bad altered, there is also the pre¬ 
sumption ; but still we^er. But all these cases according 
to Burtomhtnv *v, Gtl/>ert(ci) are matter of evidence. 
Another mode, if be intended to die intestate, was to 
destroy the counterpart. The conclusion therefore upon 
this part of the case is, that up to that time, when he 
sent for the counterpart, he did not intend to die intes¬ 
tate, and there was no change of purpose as to this de¬ 
vise. 


1807 . 

V. ' 

Pembestoii. 

* m 

(a) Cev>p, 49 


IMrs. Carey states, that this instrument was put in the 
book-case. At that time it was locked up. 'fhe instru¬ 
ment that v;as altered, she saw no moie of till September^ 

1803. When that was produced, and he pointed out to 
her the alteration he had made in hei favour, with that 
*£]<rcssion, “seehow rich )ou would have bten, if I had 
''/i dtstro 3 ’ed my will,*’ two other persons were in the 
oom. There is nothing, slu w tng that the act of cancel¬ 
lation was done at that time. If« <!ocs not go for the pur¬ 
pose of shewing it to her as something done, which it was 
n< ccssary immediate 1).'to tomnuudi. ate , Imt he shews it 
to her meitl} as conungactu^s hmi, tauccdled, and he then 
proposes to throw it into the hie. 

Let us pause heie, to consider what would have been 
the consequence as to the unaltered part, which he had in 
his memory so far as to have sent lor it. Must I not pic- 
aume that he knew that it was in his possession ; and a 
codicil made and solemnlj' executed, deposited in a drawer, 
and preserved with care ? Must I not presume, that he 
knew he had both those instimments; that, if he destroj'ed 
that which was cancelled, and Mrs. Carey had died the next 
day, and there was no proof of previous cancellation, that 
instrument in the house, dated in 1797, and the codicil, 
attaching to that and ^nothing else, or without the codicil, ^ 312 
if that had been lost, would have been his will i 



S12 


CASES IN CHANCERY- 


mr, 

V»<rv^w 

t*c)cnbc5j««i 

V 

I'«»J>erton 


* ai3 


Mrs. Carey then saves the cancelled instrument from the 
fire, by desiring to have it for threadi-papers. That was 
her act, not his. If the testator couaidered this instrument 
as no longer in existence as his will, and that by the can* 
collation of one he had cancelled the other, and by the 
cancellation had also destroyed the codicil, is dnere any 
reason' to conclude that he would not have actually dc- 
stroved those instiumcnts ? The observation, that he 
took so little care of the instrument that remained, is fair. 
It was in the book-case, to which there were two keys, 
one in his care, the othei in Mts. Can It tvas taken 
out and put upon the couch ; and this is not a house in 
town, where the loom would be open to many people, but 
a country-house. There is no evidence that he saw it 
upon the couch ; and, when company was coming, the 
books and all were put into the closet ; and afterwards, by 
the act of Mis. Catty, who says she knew nothing of the 
codicil, it was put back again, and was kept very care¬ 
lessly, which foims the strength of the case of the de¬ 
fendant. 

But we must consider which is the most probable con¬ 
clusion. Could tlic testator, using this ambiguous expres¬ 
sion to ISIrs. Caiey, under his protection, lor whom he 
expressed such anxiety, contc mplate, that on the event of 
his death the next day she would have nothing ? The fair 
and reasonalile presumption upon the evidence is, that he 
had cither resolved to cancel, oi had in fact cancelled, at 
the time he was no longer satisfied that the counterpart 
should remain with Pembetton ; and that when he brought 
it back to his own possession, if his purpose was to die 
intestate, he would have cancelled fboth ipstrumonts. 
Upon this application I must look to the former verdicts s 
all drawing the same result, that he did not intend to die 
intestate, and upon evidence which might have tjecu ire* 
ccived upon the first trial. After all this cvidepce the 
loose declarations of the testator, under circumstUPces 
imposing upon him no obligation of veracity, arc nothing. 


i 
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This case^^erefore, must now be at rest. Hy ccmdusion 
upon the evidence concufs with that which is returned to 
me* Am I then, satisfied with this verdict, to send the 
case to a fourth trial, for the chance of a verdict, with 
which 1 must be dissatisfied, and should be obliged to di¬ 
rect a fifth trial)? 


isor. 

V, 

Pembertotw' 


EX PARTE BULMER. 
EX PARTE ELLIS. 


January 
14. 29- 


THESE petitions were presented under the following 
circumstances : 

Thomas Pratt, a stock-broker, previously to his bank¬ 
ruptcy, had received large sums of money from the pe¬ 
titioner, Jolm Peter Biilmer, to be employed in stock 
transactions, illegal within the stock jobbing aci.(a) The 
bankrupt kept a debtor and creditor account with Bulmer, 
charging himself with the money advanced, and bringing 
the profits and losst s, *as they occurred, to the credit or 
debit of Buhner ; but it appeared also, that the bankrupt, 
while he had a large sum of money in his hands belonging 
to Bulmcr, to be so applied, diverted it wholly to his own 
use, without employing it at all in those transactions; and 
becoming insolvent, and the balance being against him to 
the amount of 12,242/. 10s. he gave to i/w/wer twelve pro- 
misaory notes, which Bulmer attempted to prove under 
the commission ; but the whole proof was rejected by the 
commissioners, on the ground that the consideration of 
the notes was illegal. By afi order pronounced in April, 
180/?, Upon the petition of Bulmer, the commissioners 
were directed to admit tlic petitioner to prove such sum 


Promissory 
notes g'i\en 
by a stock¬ 
broker for the 
balance of an 
account of 
money ad¬ 
vanced to 
him to be 
employed in 
stockjobbing 
transactions, 
contrary to 
the statute t 
Geo II. c 8. 
Part of the 
considera¬ 
tion, consist¬ 
ing of the 
profits upon 
those trans¬ 
act ions,prdof 
uneVr his 
bankruptcy 
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ed to the re¬ 
sidue, >i 2 . 
tlie money re¬ 
ceived, which 
he had ap¬ 
plied to his 
own use. 
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{a) St«t. 7 Geo, 11. c 8 
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1807. as he should be able to substantiate ; and 11 they should 
not admit him to prove the wholej or any part of it, they 
were to state the grounds of the rejection, and any thing 
special relative thereto. 

The commissioners by their report under that order, 
stated, that the bankrupt had made an affidavit, concerning 
the transaction, and had been examined by them vtvavoce ; 
but that Buimeft though summoned, had not attended ; 
and that it appeared to them, b} the examination of the 
bankrupt, that the debt alleged to be due to Bulmer, 
chiefly arose out of, or was mixed with, dealings and 
transactions which they conceived to be a violation of the 
act of the 7 Geo, II. against stock jobbing. 

The other petition was presented by the assignees, stat¬ 
ing these facts, and praying that the order made in ApnU 
1805, may be discharged, and that Bulmer^s claim to 
prove may be finally rejected. 

On the petition coming on to be heard, it appeared by 
^ 535 the bankrupt’s examination, that the bankrupt had ^receiv- 
ed the money for tht purposes abovementioned, and had 
kept the account of profits and losses ; but that, having 
applied the money to his own private use, instead of ap¬ 
plying it in the purchase of otock, he had given twelve 
promissory notes, making together 13,242/. lOsr. for tlic 
balance; but that such balance was in jpart made up of 
different balances of gams, brought to the credit of Bui- 
mer^ viz. 15/. 12^. 22/. 10a. IIC/. lls. 731, and 26/. Ss, 
making in all 255/. ISat. which was the mixture alluded 
to by the commissioners, and which, entering into tliO 
consideration of the promissory notes, was the ground of 
rejecting the whole claim, 

The Solicitor-General^ and Mr. W* Ag’er^ in auppon of 
the petition by Bulmef\ contended, that the debt claimed 
by him could not be affected by die act of Rarliamem*** 
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The Lord Chakceli^or. iBOf, 

The questictfi is, whether a balance could have befen re- Bidmer^ 
covered at law upon these twelve promissory notes; or, if ... *"‘'''** 

, . . j • i. V -« t • January 29.' 

not upon the notes, as in part tainted with the illc gal gam, 
arising from stock jobbing, whether the petitioner, B«/- 
Tttrr, could nevertheless have recovered against Fratt^ if 
he had continued solvent, as far money had and received 
to the use of Bulmer^ all the funds in the hands of 
which he had not employed in stock jobbing, but which 
he had diveiled to his own private use ; and there can be 
no doubt that be might. 


Some confusion has arisen upon this subject in our 
books from stating too generally the principle, upon * which 
Courts refuse their assistance to persons who have been 
engaged in illegal contracts, although, as between the 
parties litigant, private justice is on the side of the plain> 
tiff. It is said, that if a plaintiff cannot open his case 
without shewing that he has broken the law, the Court will 
not assist him, whatever his claim in justice may be upon 
the dt fendant. But this proposition is much too large and 
general, and is not at all supported by the authorities. 
The case may be so connect! d with illegal transactions, 
that it may be impossible to disconnect itfiom them ; but 
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if the illegality be malum prohibitum only, the plaintiff may 
recover, unless it be diiectly upon the contract precluded. 
This is clearly established by the case of Faikney v. Rey- 
nomt(a) the prinriple of which, though doubted by a 
high authority, has stood its ground w henevtr it has been 
questioned, and must be taken to be the law. 


It was an action of debt by Fatlkncy, on a bond ; and 
the defendant, after praying oyer of the condition, pleaded 
the act of the 7 of Gea. II. against stock jobbing, and 
averred, that the plaintiff and one Rkhartkon^ were joint¬ 
ly concerned in stock jobbing, and that the plaintiff, con¬ 
trary to the statute, voluntarily gave to several persons 
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large sums of mouey amouniing to 3,0004 for compound¬ 
ing and making up diiferences for the not delivering stock, 
S.C. {following the words of the act,) and that the bond 
was given to secure the repayment from Rtckardson of 
1,500/. (^being the moiety of the 3,(X>0/.) which the plain¬ 
tiff had paid on the joint account. 


The plea was demurred to ; but the Court held, that 
^ 317 although the persons to whom Fatkneu had paid ’^tlie mo¬ 
ney for Richardson and himself, could not have enforced 
such payment against them, or either of them, the con¬ 
tract being direcil)' against the act, and although if Faik^ 
ncij had paid what was due by both, the law might perhaps 
not have raised an assumpsit by Richardson to pay his 
moiety, if Faikney had paid it without his consent, yet 
(a)InS TVrm Richardson(a) having given a bond to secure it, that cir- 
iiPf;>,4l9 note cmngtance was conclusive evidence that he had agreed to 
jKonn/jy, it such voluntarv payment; and, therefore, though the obli- 
gation arose fiom an originally illegal transaction, the bond 

•was the other ^^s a valid obligation. 

^fendaftt as 
co-obligor. 

The law of this case was clearly recognised and con¬ 
firmed b) the case of Petrie ah i another^ executors of Kec- 
Ci) 3 Trrtti V. IianiiL[u.(li) T'here Keeble^ the testator, and Man* 
Hep. 418. one Sadher^ having been engaged in stock jobbing, 

and having (ome to a sttilemcnt with Portis^ their broker, 
who had paid all the difft. rcnces, Kcehle repaid him the 
whole, except 811/. part of llunnnif ^ proportion, for 
which Keeble drew a bill in favour of Portis^ which Man- 
nay accepted ; the bill not being paid when due, by Man- 
my, Portis sued the plaintiffs, executors of Keeble, and 
recovered the money, no defence having been made ; and 
the case reported was an action for their reimbursement, 
as for money laid out and expended ; and it was held by 
the court, Lord Kenyon only dissenting, that the action 
was maintainable. The noble and learned lord, whose 
memory I cherish witli affection, and who, in my opinion, 
was one of the greatest lawyers who ever flourished in 
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England^ did not venture to deny the law of Fmkney v« 
Reynom ; but said that it did not apply, as the Court *was 
in that case stopped from entering into the illegal con¬ 
sideration, the action being oh a bond ; but it appears, not 
only from the judgments delivered by the othtr Judges, 
but by thtlf case ot Fatkney v. Reynout itself, that that was 
not so ; for the stock jobbing aci(«) was pleaded, and 
no law is better established, than that deeds may be im¬ 
peached by matter dthorsdJ>) as upon averments of illegal 
and corrupt considerations, which happens every day in 
cases of usury : in this case therefore of Petrie v. Han* 
naj^(c) the court could not but see that there had been ille¬ 
gal transactions, which gave rise to the demand ; but the 
money demanded not being directly upon the illegal con¬ 
tract, an acceptance being given for the debt, and being 
due in good faith and justice, it was recoverable at law. 





A deed 
may be Im.. 
peached hf 
nutter afe- ' 
hottt aa up¬ 
on averment 
of illegal and 
corrupt con» 
•ideradon. 


ITiis very distinction was taken in the case of Steers v. 
/.a*/i/r^,(c/)but how properly in die instance maybe doubted. (</) g TVm 
In that case the action vras on a bill of exchange, drawn by 
one Wilson on the defendant, and accepted by him, and after 
acceptance indorsed by JVIlnon to the plaintiff. It appeared 
that the defendant had been engaged in stock jobbing 
transactions with different persons, in which transactions 
Wilson was employed as his broker, and had paid the dif¬ 
ferences for him. Some dispute arising as to the amount 
so paid by the defendant, and the matter being referred 
to arbitration, the sum of 306/. 12.v. 6d. was found to be 
due to Wilson from the defendant; on die footing of which 
debt found due by the award, Wilson drew the bill in 
question, which was accepted by the defendant, and in¬ 
dorsed to the "plamtiff. Here, as far as illegality of "^con- ^ 
sideration applied, the plaintiff could only be in the place 
of Wilsont the drawer, and the plaintiff was therefore 
nonsuited by Lord Kenyon at the the trial, on the ground 
that the cousideration of the note was directly for a sum, 

(«) Sou. ? Cf9. II. c. 8. (i) CoUim T. Blmem, 2 WiU. 341. 

Vox., 4 ^ 35 
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I80r. the ftaj'ment df which could not be enforeed, though 

found due under an award. • 

Ex 

- On a motion for a new trial, Lord Kenyon said, and ano- 

4 ^ i 

ther Judpfc a{>)-» ars to have concurred with him, that if the 
pliuiuiff had 1» nr the money to the defendant pay the 
diOorciK es, and hail afierwauls received the bill in tjucs- 
tiou for that -junj, it would have betn wiihin the printtple 
(a) 4 Mrr. of Failncy v. A'ei/noii^ ;{n) hut that in the ca>-.e before 
them it was an action lor the \tr} dllJerente. 

This rase shews that Faikncij v. Rnjnoni, and Petrie v, 
(by 3 Ttrm Flunnaij(li) wtre rttt gnised as law, and with great sub- 
ifr/. 418 niishion to Loul Aenvon, the case is absolutely the same 

with Faikmy v. Peynous^ because the reference of the 
amount, and the acceptance of the defendant after the 
awaul, was iht same evidence as the bond was in Fatknetj 
V. Riyuom^ that IVilson had paid the defendant’s differ¬ 
ences by his direction, and if so, the cases cannot be dis¬ 
tinguished. I thought so when 1 moved, as counsel, to 
set aside' (he nonsuit ,* and I think so still. If Wikon^ by 
the df findant’s consent, had not paid his differcnci s, they 
could not have been recov c red by those to whom they were 
paid : but having been by his desire, the person paying 
th< m was entitled to be leinibuisod. The history of this 
cast is pl.iinh, that l.ord A'i'kept up his objection to 
the case of I'cnkney v. Revnons^ and it appears by the re- 
portu’s note, that Mr. Justice Gro^r and Mr. Justicfe 
J.(m<rtnx.v were at the Old Bailey i probably it passed oti a 
, sudden. 

a 

^ S20 *Th{* true distinction occurs again in BootA v. JEfad^son)(d) 

® in which iiuJgment I entirely concur, and the Judges who 

Jlefi. 40a. . ,' , . ... 

were absent on the other occasion, were present in that in¬ 
stance. There the Browns^ who became bankrupts, had 
been partners with one Hodgson^ who was an insurance 
broker, in the insurdhee of ships, a partnership illegal b 
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statute.(/!>) The name of Brotvn onl\ was used in the 
puhiub , but all the prinaumit irom iIk tomimmenuni of 
the paitncisinp, till Brown lx came bankuip*, v\ le urtiv* 
cd hv the dtlcndant, whuh amounit d to ujiuauh of 
20,000/. for which the action was hioughi by tlii- i‘‘si,,ncts 
of the jSfctwjA. Ihcit itwasju>tlt htl 1 f’lit ili ])unnafF 
could not recover , then w is, is Mi. JusU c lyto&e ob¬ 
served, no (Xptcsb rtAstoxy/w/, md Uk li,v would not un- 
ply out, the action being bv one patti ci in rai ille'gal pait- 
mrshij) to recotcr the jiait of the dhgal tiafhc from the 
Othei partner. But in that case the whole Court expressly 
recognised laiUinj t. R<ijnous[i.) and Ptistc v, Han- 
nay{d) to be law. 


im 

h'f piHifc 
Biilnier 

—... 

(6) stftt id 

G,o I ( is. 
b. 12 hee 

A JVuhn V, 

// 

ante \ ol ll» 
{) leS 


(() 4 
zim 

(d > Ttrm 
htp 4ia 


'ihe apphtaliou of these pnntiples and cases to the case 
now before us is ob\ious. I shall not permit Bnbnu to 
piovc the promissory notes as binding obligations, as the 
consideration foi ilum is made up, though a very small 
pait of the fruit of the illegal use ol the money lodged 
with the bankiupt , but I shall allow him to piove all that 
is admitted b) tlu huikiupt to ha\i been tlie niont^ put 
into his hands, and diecitedto his own use, as, if he had 
continued solve nt, hi must have been lesponsible to Bai¬ 
mer iox that misapplication. 


AYNSWORTH ajainst PRATCIlErT. 

THOMAS AYNSWORrH, bv bis will, devised and 

* K 

bequeathed his real and person d tstitc to trusties, upon 
^USt, to pay to his wile In hii life such annual sum as 
would, with the tents and piofits of his estate, settled 
Upon her, make up 100/. Jier annum^ and to permit hci to 
receive the rents of a house, with the use of thi furniture 
and other articles, also for her hie ; and upon farther trust, 
by sale or mortgage to raise and pay to his wife for the 
mainteiwrjice 9tfid education of all the children he might 

sons to the residue vrtth 
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have by her, !i\ ing at his death, or born in due time af- 
Urwaitle, bOL per a/inuin each, *48 long as they bhoultJ 
chouse to icmaiii undei her cate. 

The testator also directed bis trustees to pay to all his 
daughteis, being at his death, or horn in due tkne after 
wards, when and as they should rtspcciively attain 21, 
1,000/. each, and to laise such sums as should be sufiuitnt 
to place his sons out apprtntitts, oi to a piolession , and, 
as to the residue ol his real and jitrson il estate, to lonvey 
and assign among his sons yohn^ Ihomm^ and 

such other sons as he might have by his said wife, living 
at his death, or born in due time afterwards, equallv, as 
tenants in common, and then heirs, executors, &c. with 
survivorship. 


The bill was filed on behalf of yohn, Thomas^ and 
EUzabith^ the surviving children of the testator, William 
being ilcad. The object of the hill was to obtain an in¬ 
crease of maintenance ; and a petition was accordingly 
presented on the part of the plaintiffs, stating, that the 
522 plaintiff, yohi Aiftisivorth^ nas of the age of 18, ^Thomai 
13, and Llizahitn tl; that the *ents and profits of the 
real and personal estate, alter satisfaction of the debts and 
all charges, greatly cxcttdthc aliuuanre of 30/. each foi 
maintenance, given by the w, ill; that the petitioners all 
live with thtir mother, and have not any other fortune 
than they are entitled to undn the will ; thatthe allowance 
of 30/. each is greatly insufficient for their maintenance 
and education ; paiticulai ly as the eldest son is in a bad 
state of Jhealth, so as to uquire medical advice, tmd 
journies to the sea; and that their mother’s income is 
only the sum of 100/. per annum under the will. 

The prayer of the petition was, that the petitioners may 
be declared under the circumstances, entitled to farther 
mmntenance ascordin^g to the prayer of die as well 
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for the time past, since the death of the father, as to come; 
and a lefeicnce to the‘Masttr for that put post. 

This petition had been in the consent paper; but the 
Master of the Rolls having some doubt, it was set down 
in the gmeral paper. 




V. 

“w? 



Mr. Hornet in support of the petition, in addition to 
other authorities,(rt) which ht had cited, referred to a («) See J>. 
case m the family of the Duke of Leeds, 

w. vt»l 12 p» 

, , ... 20 and the 

Xhe trustees did not oppose the petition. refcunces. 


The Master of the Roli.s said, upon the authorities 
the order might bt made j and a reference was directed 
accordingly. 


»NELTHORPE against LAW. « 333 

Ftbruary 5 . 

THE olicinal bill in this cause prayed an injunctioti Injunction 
, , . » of course ter 

eigain->t proc» cding at law upon proinissot) notes. An in- want of #n- 

junction had not been obtained when the answer came ^ndedtell* 

in; after which the bill was amenckd, and the plaintiff an »nswee 

obtained an in]unction of com sc, lor want of an answer 

to the amended bill. 1 he clefcmlant moved to discharge originalbilti 

, , . . ° ananoiojimc.* 

that order; and the plamtilf nun ed, that the injunction won obtained 

should be extended to stac tiial, upon the usual affidavit. , 

The defendant’s motion was abandoned upon the suggestioo^i Injunctloa - 

that the answer was upon tlie file, but the Six Clerks’ SyT* 

certificate was not produced. not, w in the 

^ Court of Ev 

chequer, tfi* 

Mr. fr. Agart for the plaintiff, in support of the other 
motion, cited 3 BamatJistony 322. as an authority, that wards bo ex- 
an injunction not having been obtained upon the original 
hill, an injunction of course may be had for want of an 
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answer to tlie amtiuied hill; conu nding farther, that the 
injunction should be extended tof^tay trial. 

Ml. Tlwtriionf for the defendant. 


Wht'i e one case has been made by the original bill, and 
upon the answer coining in, a new case is made by l.ling 
an amended bill, il th<. ]>lainti{f may have the comnu n in¬ 
junction for WMin of an answ^er, he cannot upon an afluia- 
vit such as this, extend it ti st i\ tri,!. A speti.d j>r< and 
should be laid, ami vtidi<d, which is iMjUiml by thu 
Court of Exchequer, f his ailid.ivit is only a general alle¬ 

gation, that the pluiiuifl'is a h ised and In lit ves, that im¬ 
portant discovery may be obtained liom the defendant’s 
324 answer; whuh, if a true answer *shall be put in, wdH 
enable the plaintiff to defend himself at law. But the 
answer being now put in, what more would the plaiutifT 
have? 


(n^MviCro/?. The Rcgistcr(r/) lefcrred the Lord Chanrtlkir to the 
3 Hid. case of Faitar \. Lutn/J)) as esKiMishing th^ practue 
of the Court of Chancery to extend the injunction to stay 
trial upon a teiy slight affidavit. 


The Lord CriAxtrt rou. 

The case, cited from Bai nardhtony is a precise au¬ 
thority for the plaintiff’s first point; that no injun<i(^tioii 
having .been olKained upon tlie original bill, and the an¬ 
swer being put in, the plaint j' may upon an amended bifl 
have the common injunriioii for w’ant of an answer* The 
difficulty is as to the* appliiation to (xtend it to stay trial 
upon a very slight affidavit. Tliat has been permitted, t 
take it, with a view to obviat*'* the effect of the practice 

of this Court j which differs from that of the Court of 

« 
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Exchequer, wh<,re the injatjcurjij gocsflt once to stay trial, JBOT. ^ 
here «.ui}mg execution only in the lust instance.(c) 


Tht 11 loie, as the defendant h is not the regular evidence, W 

.. 

th* Siv Lluks’ tcicihciitt, ihAi ihc ans\^ei ib put in, me (cr)Seeifea^- 
pi iinuir must upon liie affidavit, at cording to the practice J 
oi tins Couit, have the injunction extended to stay p MO. 
tiial. 


*i:X PARIE Til WAITES. 
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February 7 . 


UPON the opening of a commission of bankruptcy, 
after the coinmissioncis had qualified, an objection ap* 
pc ucd to the pi oof of the act of bankruptcy : tht evidence 
oflcud, being in tael that of the peison, against whom 
till commission was awaidcd. Under these eircumstan- 
ces a petition was piescntcd, stating, that tht petitioner 
IS now piipmd with evidence of an act of bankiuptc)', 
but an act subsequent to the elate eif the commission, 
pi i\ mg ihcn-loH, that the tt stc oi the commission may 
be alleied, oi, tiiat the commission ma) be supeiseded, 
and that a new commission ma> issue. 

Mr. Coole^ in sup])oit of the petition, suggested, aa 
to the first object of the pia)tr, that Lord /ue/on had a 
difficulty in doing this, with reference to the levenue 
laws.(a) 

The Lord Chanchli or agreed, that it would be im¬ 
proper, after the commission had been acted upon, and 
therefore ordered, that the commission should be superse¬ 
ded, and that a new commission should issue. 


A commift. 
Sion ut bank- 
lupUy, tb«t 
lias been act¬ 
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not be dter» 
ed 

1 herefowi^ 
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(«) 

case, iSw- 
rov^s cose, 
mfe, vol 10. 
p. 190. 296. 
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WOOD a^amst PENOYRE. 

THOMAS TOLSON by his will, dated the 9th ol 
3fai/y 1788, after p.u ment of his debts gave to the defend¬ 
ants *Pcnoi/fe and JPood the sum of b,000/. secund to 
him withmteiest atjl.pet cent* upon a mortgage of the 
estate of Sir Lucius O'Bnen, in the county of Clatt*m 
Ireland, and all his legal and equitable intircst in the said 
mortgage, upon trust, to eaii) on tht suits depLiidiiig m 
Inland tor recovering tht siid montj, in case it should 
not have been paid in tht testator’s life , and pa> and ap- 
oly the said monr\, when recovered, m the maiinci here¬ 
in after mentioned. The testator afterwards gave the fol¬ 
lowing, among several other legacies: 

“ Also I give to my said trustees, the sum of 221001. to 
“ be paid within six months next after my dt'tease , and al- 
“ so the farther sum of 2,500/. to be paid out of the monc\ 
“ due on the lush mortgage 'whtn the same shall be i« - 
** covered,” upon trust, to place out the said two sums 
upon governmfnt oi oihci good scrunties, and pay the 
interest or dividends to the tt st ttor’s niece, Elizabeth HoU 
kind, for lift, lor her sepaiatc us*, and .iftcr her decease 
to divide the trust-money among her youngci children 
eaqually. 


“ Also I give and bequeath the several legariea to the 
** several persons hcicui aftei mentioned, that is to say, 
** to my niece, Elizabith Wood, the sum of lOCf/. and to 
“ each of her four children 10 '/. to be paid as soon as may 
^ be after my decease , and also to each of her said chil- 
“ dren the farther sum of 900/. to be paid out of the mo- 
** ney due on the Irish mortgage when the same shall be 
“•recovered.” 

1 / 

A great number oPlegacies followed, j afid thiem this 
clause; 
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And I direct that the legacies herein before given 
“ to my servants, and all other legacies not exceeding 
“ 100/. each, shall be paid immediately after my decease, 
“ and the other h g.icics, with those given to charita- 
“ ble uses, within six months next after my decease.” 
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The testator gave the residue of his estate to his ne- 
pht w, y o^-'ph La ivrance Dai vall^ and appointed his trustees 
to be two of his executors. 


At the time of the testator’s death, which happened 
soon after the cxeruiion of his will, and at the death of 
his meci ^ Llizabt th Ilclland^ in 1791, the money tiuc on 
the mortgage w.is still outstanding. It was afterwards 
received with a consult ruble aipar of interest by the 
surviving executors. The bill filed liy the surviving 
children of the tcstaioi’s nii ces. Wood and BoUandy and 
llie personal representatives of those who were dead 
pra\ed a declaration, that the plaintiffs are respectively 
entitled to interest on the seveial legacies of 9(X)/. each; 
and also on iht legacy of 2 , 50 (i/. by the will directed to 
be paid out of the money due on the mortgage, at the 
rate of 5L per (cnt. from tht death of the testator; or, if 
not from that time, then from thi* end of six months after 
his death. 

jVIr. Alexander and Mr. Danid, for the plaintiffs. 

The question arises upon the words, “ when recover¬ 
ed first, whether the date ol the recovery ought to be 
the period, from which the inn lest is to be computed ; if 
not, then what is the period. I’he construction, attempt¬ 
ed upon these words, makes the intciest depend upon ac¬ 
cident, and the diligence of *the tiustees. The effect of * ^28 
'■an express and absolute declaration, that the interest of 
the legatees shall depend upon such circumstances, is not 

VoL. 1.J, 
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disputed: but, a different construction is made where it 
is possible, in order that the right may not depend upon 
accidents, that attend getting in the property, the obsti¬ 
nacy of the debtor, and the diligence of the trustees. 
Tlie rule, taking the time of payment as determining 
the petiocl, from which the interest is to commence, is 
not an absolute, imperative rule ; but subservient to the 
intention: for instance, in the case of children, the time 
of payment is not taken as aflording the lule as to inter¬ 
est. In the case of a Icgac) out ol a dtbt there is neces¬ 
sarily inherent in the nature of the thing a postponed time 
of payment; apci yet that does not aflord the measure of 
time, from i\hich interest is to be calculated. The cases 
establish this proposition, that though an express and 
unequivocal direction shall have this ifltti, the Court 
nill wot, without that, peimltlhe righlsol parties to depend 
on such circumstances. It comes very nt ar conirouling 
the intention. Hxitcheon Maniiin^ton^{a) was much 
considered m llxiin\.l SjhirH \. Betnanl.^{t) 

and Li'hiistk v. xMat t >( n,!., .iiui Stuart \. Brutre.^ in the 
nous 10 that case. In IJu-iti v. L/rvtti the Court lays 
d nni th rule, and conceives the principle to be, as 1 now 
state It. Upon the W'holc of ♦his will it is not merely am¬ 
biguous, but it appears, that the testator liad not in view 
to postpone the payment the computation of interest 
by the cfleet of the voids “ to be paid when recovered.” 
The intention, that the inu rt st shall not commence until the 
particular pt i iod, is an inl« 11 nee from the particular circum¬ 
stances, not the t fTect ol a rule apjilirable to every case. This 
*wdll has not the exjflicit < \jiression of intention, that was 
contained in Lhhvhtle wl xlkmd; but this is a question 
of constiuction, and if those words were not introduced 
for the purpose of postponing the payment of interest, 
the Court will not give them that effect; but will consider 
it as in the case of a legacy payable out of a debt ; which 
legacy carries inierisst. 
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The only other case, Gmkell v. Ilarman^Qi) follows 
the same principle. Yowr honour, as in Miwin v. Ehvbiy 
thought an express tlii cction appeared; and therefore the 
Court was bound to execute the intention so directly ex- 
prcssi-d. A verj elaborate and able judgment was pro¬ 
nounced by Lord Eldon upon that case, who considered 
buch a construction so inconvenient, that the Court should 
struggle against it. 


The Mastir of the Rolis. 

The only question that was argued here in that case, 
was, whether the vesting took place at the testator’s 
death, or at a subsequent period; and I determined, that 
the interest did not vest at his death. Then upon the ap¬ 
peal the argument took quite a different course. I never 
had occasion to consider, what was ascertained. The de¬ 
cree, as drawn up, goes farther than the decision of the 
case, as it was put before me ; the decree considering 
nothing ascertained but money in the executors’ hands. 
That was not the way it w-as put to me. I had to consider 
only the question as to the vesting at the death. If it 
had been put to me, what was to be considered ascertained, 
I should certainly have held many things ascertained be¬ 
sides money in the executors’ hands. At first 1 supposed, 
Lord Eldon meant to hold the inteitst vested at tlie death; 
and the argument ^points to that, but I do not take Lord 
Eldon to have deiei mined that. 

For the plaintiff. 

2dly. From what period the interest ought to be carried. 
The meaning by this phrase was to accelerate the pay- 
rrant; that it should be payable as soon as recovered, and 
not later .1 The interest must be computed from the death 
of the testator, and it must be the interest the debt bears; 
viz, s per Stanley t. Potter^ cited in Chawortk v. 
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* 1807. Beech ;{a) as to the heritable bond being a fijxcihc legacy. 

But if this is not specific, but a general legai;, it is \c5t- 
V. ed, and there was no intention to postpone the vesu’ig, 

\ \ or any right that should accrue. It is very (jitlicoU to 

‘is) jint, ,. 1. distinguish Huti/icon v. lUannington Iroin this case. 

'4lp.55.> See 
359 . 

Mr. Sprangtr., for legatees, charged upon the mortgage 
fund. 

These legatees insist upon their light to interest cither 
from the end of the }'ear, or upon tlie particular clause 
from the end of six months after the testator’s decease. 
The principle from Hiitiheon v. Marinington and all the 
other cases is, that to avoid the difficulty and incottve* 
nience to persons, taking partial, limited interests under 
a will, the obvious consequence being to deprive them of 
any benefit, and to make their interest depend upon the 
diligence of the trustees, or the obstinacy of parties, &c. 
the rule shall be, that, unless the worils are so clear, pre¬ 
cise, and dclinite, that the}- arc incapable of any con¬ 
struction but one, the Court will stiiiggle with the words, 
and give tlu m an inteipietation, vvbidi, upon the first 
reading they haulH seem to bear. Cannot the words 

* 331 “ when the same *shaii be recovered,” moan any thing 

but to postpone the lime of payment ■, ihat single and hard 
construction, which, howtver absurd, il clearly expressed, 
the party tertainh has a right, ashiBiwin v. Elwin^ to 
call upon die C^outt to carry into eJFict? In this instance 
they mean iioLhing more than what without those words 
would, bv operation of law, be considered as expressed, 
that the legacy vvas not to b( paid, unless the money was 
recovered ; and if the fund should fail, the legacy must 
fail also. First, this is the most obvious meaning. But 
if the words arc by possibility capable of that construction, 
the Court will follow that course, that will prevent the hardn 
ship and inconvenience of a construction, that would make 
the interest of the Iega\ce depend upon the diligeitee of the 
tflisteey or the obstinacy of the mortgagor* ' Thiit con- 
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stmctiott would produce peculiar hardship in this case ; 
some of these legacies Being given to married women for 
their sole and separate use; others to infants. Are their 
interests to depend upon the negligence and inattention of 
the trustees, or the obstinacy ot the mortgagor in not 
paying the money r Clearly the li gatees must have interest 
from some period subscqutni to the testator’s death. The 
construction the Court is desittd to make will not carry 
into t fleet the general jiurpose. In the beginning of 
the will the testator diretts the trustees to carry on the 
suits for recovering the monev, if not paid in his life. 
He therefore thought the debt would be paid in his own 
life. It is impossible to jcconcile these clauses with the 
most remote idea, that this debt should not be recovered 


ifton 
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V, 

Penoyrt* 
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in his life. Lord Eldon said, he would struggle for any 
construction rather than one, which w^ould disappoint the 
intention wholly as to the beneficial enjoyment. 


*Mr. Richards^ and Mr. Ilart^ for the defendant, the ^ 33^ 
residuary legatee. 


By such phiases as “ convenient time,” 8,c. the Court 
supposes the testator to mean what the Court has said is a 
convenient time, establishing a general rule, as a matter 
of general convenitnee, if the intention is not contradicted 
by it. All the casts that have been cited, are perfectly 
consistent with this; that wht i c a time of payment is not ex¬ 
pressed, hut there is only a gentialrt ft rtnet to convenience, 

Sec. as the testatv<r has not presciib^d any particular rule, 
the Court follows the g( neral rule, upon the same prin¬ 
ciple of convenience, that lin its to the next of kin a legacy 
to the most deserving of the testator’s itlations ;(a) though (a) Bram v, 
not necessarily pointed to. This disposition clearly is 
not specific, but is merely a pecuniary legacy given out of '''ob 5-p.49S. 
u particular fund, G,000/. due upon the/ris/i mortgage. 

The only rule is the intention. The Court cannot stnig- 
gle to give the interest, and there is no hardship in re¬ 
fusing^ it, if the testator did not intend that the legatee 
‘'hould hare itj and in this will the intention is clear 
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against it. This particular funil is described as being then 
in a course of litigation. The whole fund is given to the 
tiustccs, with a direction to prosecute the suits ; and these 
legacies are directed to be paid, when the mone)- shall be 
recovered ; when the trustees shall have the fund in their 
power, and be enabled to deliver it. By giving interest 
the Court must strike out w'hat is expressed, and sub¬ 
stitute conjecture. The objection, that the interest of the 
legatee will depend upon the obstinacy ot the dtbtor, or 
the diligence of the trustee, applies only to *thc prudvnee 
of providing such a fund, when a panicular timu of pay¬ 
ment is intended. The testator is the pioperjud,*** of that; 
and the legatee, if paid at the time lutoKkcl, has no 
ground of complaint. The power of a tcstai >r to prescribe 
such a time of payment is established bv the c<ise of Gas* 
kcU V. Harman.^a) In Sitwell v. the words 

werfe very large, “ with ail convenient speed,” sviihout 
any limitation. It was necessary there, as no time was 
fixed, to have some rule. 


The Masiir of the Rolls. 

February 9. My first impression upon this case certainly was, that 
* the words “ when the same shall be recovered,” had the 

effect of postponing the time of payment, and consequent¬ 
ly the right to interest until the mortgage debt, out of 
which the legatees were pa) able, should have been actually 
received and got in. But upon farther consideration of 
the cases applicable to this subject, 1 am satisfied these 
words mean, and therefore ought to receive, a difierent 
construction. 

, Wherever legacies are given out of personal estate, 
consisting of outstanding securities, those legacies cannot 
be actually paid, until the money due upon such seewtities 
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13 actually got in ; but Uv a ruK that has been adopted for 
the* sake ol gtneral convenience, this Court holds the 
personal estate to bt rt duced *into possession within a 
year after the death of the testator. Upon that ground, 
interest is paj abk upon legacies from that time, unless 
some other peiiod is fixed by the will. Actual payment 
mav in many instances be impracticable within that time: 
jet in hgal contemplation the light to payment exists, 
and tarries with it the right to interest until actual pay¬ 
ment. In the cases of Entxvistk v. Markland and SitwtU 
V. Bernard^ia) it was determined that the reference by the 
testator at the time jat which his personal estate should be 
got in, does not without the most plain and distinct indi> 
cation of his intention, affect the legal presumption that 
the personal estate may be got in within a year from the 
testator’s death. In both those cases, all that the plaintiff 
was entitled to, according to the strict letter of the will, 
was to have an estate for life in such lands as should be 
purchased with the produce of the personal estate, when 
it should be received and got in. It was admitted on all 
sides in both those cases, that there were large portions 
of the personal estate that could not by any diligence of 
the executors, have been possibly reduced into possession 
within a year from the death of the testator ; and yet it 
was held, that the whole, for the purpose of the question 
then before the Court, was to be considered as having been 
reduced into possession at the end of the year from the 
testator’s death, so as to entitle the tenant for life to in¬ 
terest upon the whole fund, as if it had been actu.dly reali- 
y.ed, and actually cap.'ihle of being laid out in land. 

These cases shew that the actual delay of payment is 
not necessary, in order to found the claim of interest. If 
the executors in either of those cases had been ^called up¬ 
on by the tenant for life to purchase an est4nte, in order 
that he might enter into the enjoymept and the receipt of 
the rents and profits, they would have had just the same 
ansjter to give, which the executors and trustees in this 
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case say they would have given, if they had been called 
upon to pay before the money due'upon the mortgage was 
received ; for they would have 5aid in those cases respec¬ 
tively, it was impossible for them to purchase land, for 
they could not with due diligence have got in the personal 
estate, witli which that land was to be purchased. So the 
executors in this case sa\, the legatees could not have had 
their legacies, if a bill had liecn filed, as tht mortgage, 
out of which they were payable, was not rctiiwd. But 
it was held, that the possibilif\ ol purch.ising in fact does 
not determine the question whether, according to the 
legal presumption the pui chase might not have been made. 
So, the possibility in this case does not determine, whether 
by legal presumption the mortgage might not have been 
called in within a year. I cannot without rejecting the au¬ 
thority of tliose cases hold that the mortgage, though not 
actually capable of being called in, is not to be considered 
as having been got in within the year. Constructive re¬ 
ceipt is held equivalent to actual receipt for the purpose of 
the right to interest. There is no doubt, a testator may 
exclude the rule ol the Couit, b} plainly indicating an in¬ 
tention inconsistent with it ; and in Cusitll v, H(irmany{a') 
and Elwin v. Lhvin/Jj) it did set m to me that the anxious¬ 
ly maiked intention tvould have Lctn complttcly disap¬ 
pointed, if in one ol those cases I had taken the personal 
estate to have been received or ascertained, or in the 
other, if I had held the real estate to have been sold at 
any other period than that at which those *=cvenis respec¬ 
tively took place in fact. Butin 1 ntwistle v* MurklaudzxiiS. 
Sitwell V, Hernaril^ the Couit seems to have decided that 
such words as when leceivcd, when got in, when reco¬ 
vered, when laid out,” do not so cleaily mark the inten¬ 
tion as to preclude the application ol the legal pnsump¬ 
tion, and I have found a case in Amhlei , which, though 
it is not fully stated there, yet by the register’s book esta¬ 
blishes the same principle. 'I'hat case is ffamhling^ v. 
Lyster.(a) From the register’s book I find that the ex¬ 
ecutors in their answer stated, that they had laid a '’asc 
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before Mr. ‘Wilbraham upon two questions; 1st. Whether 
the receipt of the money dtie upon the moi igage, b) the 
testator htrself, was an ademption of the legacies given 
out of It ; 2d, Supfiosing those legacies not adeemed, 
whether the legatees had a hen upon the new st cuntits, in 
which the money received upon the mortgage had been 
laid out. Mr. IVjlbrcUmm^ h opinion was, that there was 
no adtiuption ; hut liktwist that the kgatecs had no right 
to follow the momy I«ud out in the new securities. That 
was a mate! lal point, as it appeared the estate was not 
sufficient lor all the legacies. One question, therefore, 
Was, whether those legatees were to abate with the gene* 
ral legatees, or were to be paid b\ pieference out of the 
securities, upon which the money that had been received 
by the testator, had been laid out. The Master of the 
Bolls agreed with Mr. Wilbraham upon the first point ; 
but differed from him upon the second j for the decree says, 
that so much of the money so compounded lor, and re¬ 
cede ed and placed out again by the testator, is still to be 
considered as a fund for the satisfaction of the plaintiff’s 
legacies, and as the money due upon the two bonds (spe- 
tilud) was the readiest lor the plaintiff’s ^satisfaction, 
that money was directed to be called in forthwith ; and 
]pavmcnt was decreed with interest from the end of one 
year alter the testator’s death, and costs were given out 
of the money so received, and if the said money should 
not be got in, or should not be sufficient for the plaintiff’s 
satislaction, liberty was given to appl}. 

In consequence of Mr. Wilbraham's opinion, an ap¬ 
portionment had been made of the whole estate; and 32/, 
had been apportioned to the plaintiff for his Itgacy ol 100/, 
He refused to accept that, and was held entitled to satis¬ 
faction out of the specific security. Then, as the new se¬ 
curities were held to be substituted for the former, it is 
clear, all the wonls of the will must have been as appU- 
Voi„ Id. sr 
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cable to the one as to the other i and the legatee conic! 
have no claim upon the one set ol ^ecutitius except in the 
same mode as he had a claim upon the other; that is, to 
be paid out of the securities, when the roon^'t due upon 
them should be rtceived ; and the dtcrce accoidingly lol-* 
lows the noios of the willn hen received.” But that 
docs not puvtnt interest lunning from the death, several 
years before it was received. 

So, the opinion of the Court is, that the words 
when received” did not suspend oi postpone the right to 
interest. 

Therefore upon these authorities the legatees in this 
case are entitled to inteiest at the rate of 4 per cent* from 
the death ol the testator. 


♦KIJRKMAN a^anst MILB,S. 

THE bill piaved the specifu. performance of an agree* 
ment by the dtfeiularit fora puich.isi. An objtction being 
taken to the title, the usual di trtt was madi for a n ft fence 
to the Masttr, to see whether the plaintifl could make a 
good title. 

The circumsfancts, under which the objection was 
taken to the title, were thesi • ycA;/ Garland being seised 
in fee, by his will, dated the 25th ol y<muary^ 170% de¬ 
vised the premises to tiustees and their heirs, upon trust, 
that the}, or the sunivoi, &c. should sell and dispose of 
the premises; and the monies arisingb\ such sale to bc-di* 
vided equally amonj^st his three daughters, Elizabeth^ AnUy 
and Martfy share and share alike; and also in like mmuin 
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to divide the rents and profits amongst his said daughters 
after ins dt tease, uutih such sale could be made ; and in 
case ant oi them should happen to die, before tht) should 
ret 11 ve their respective shares, the share of her or thtm 
so dying to go to the survivois or suivivor. The icsutur 
died soon alter the date of his will. 

The Master’s report stated, that Flizabeth^ Ann^ and 
Alarij Garland^ the ihree daughtcis of yohn Garland^ 
entered upon, and occupied the property devised to themii 
of which they were absolute owners in fee; and that Afhry 
died without issue m 1772, at the age of 23; that no 
steps were taken by the testator’s daughters, or by the 
trustees, to sell the estate ; nor was any requisition made 
to the trustees by the daughters, or any of them, for that 
put pose. The Master therefore slated his ♦opinion, that 
the daughtei s must be eonsiden d as having eh cted to take 
tlie estate, devised to them as land; and the interest of 
Murtj having descendi^d to hei surviving sisters, both of 
whom died without issue and without making any will, 
on which then interest descen led to the plaintiff as their 
hen at law, a good title could be made. 

Mr. Tlmt^ for the plaintiff. Mr. Richardit and Mr. 
Woaddtstjv^ loi the dtiendant. 

The Mastfr of the Rolis observed, that the opinion 
of Lord Rdislyn^ that piopertt was to be laktn, as it 
happened to he at the death of the part), from whom the 
representatives claimed, had been much doubttdby Lord 
Mldorif who held, that without some act it must be con* 
sidered as being in the state in whic h it ought to be ; that 
Lord Rosslyi>*f> rule was new, and not according to prior 
cases, and in this case the time, onl) two yeais, was ton 
short to presume an election. 
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It 

IBOT. l*he exception was allowed; and die liiU wsn dismissed 
ivithout costs, 

(a) See WtUkrr v Donne, ante, rol 2. p 170. WheltMe v Partridgef 
ante,\o\ 5 p oiB8 \ il 8 p 227. Tkotntmv Hawky, ante^ voi. 10. p. 
129 Biddulph V. Biddulph, ante, \oi. 12. p 160. 

II a w ® D ll » 

#LEIGH against NORBURY. 

BY indentures, dated the 5th of February^ 1798, lit 

consideration of an intended marriage between Hugh 

U^'i^rthington and yane Hngh Worthington assigned 

trust to pay (o yohii Norhuru, and Richard Smith, all his household 
to shc!» pel- / , , , , , rt- 1 ,11 

son,, &f as and other goods, chaiuls, and tltects whatsoever, and all 

^aii^by dee<l Singular his bills, bonds, specialties, and olhei debts, 

oi will ap. whatsoevei, and all other his personal estates, to hold to 

rn'"<kfau*r’ dicui, thtir executors, administrators and assigns, upon 

thurof, loins tiust, to permit him, Hugh Worthington, to hold and tn- 

Cmstmc- joy the same during the term ot his natuial Idc j and 

immediately after his decease, to raise, collect, 

sias to ope- andrettivt, by sale of said goods, rhattds, and ptisonal 
rate, unless a , „ i . i , 

subsequent estate and tiutts, or anv part tluieor, oi In or out of the 

inarnment monies out at intcrcst, tht sum of 100/. and pa^ the same 

•Imuld be ex. . , * 

eenttd Apri- with all interest to gicnv due fiom tht time of his dtaih, 

^rerevoked* Jane Rtevti, to be in full of her dower or thirds at 

„ ^common law, which she might claim out of the real or 

eonfmed by ptisonal estate of Hugh WoHhmgton, and upon farther 

P‘‘'’ applji the said personal estate and effects 

dniMur Julies to such pt rson or p< rsons, and in sucli manner and form, 

d«nt8. ** In Hugh Wo) thington by his act or deed, or last will and 

tenti n m tesiamtntin wnting duH executed, shall give, bequeath, 

CesSiTVtrHe- 

«ti im It, tr» or appoint the same; and m default thereof, then upon 

Gr mr"i tipply, and dispose of the same, unto, 

lei ihci fure and equally JMXiongst the lawful issue of Hugh Worthington/ 
enti'i il with 
ch'il'hen per 
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tsmd in thereof, to pay, and apply, ttitd dispose 

of, and distribute the same amongst the next of km of 
Wortfun^ton* 

There was no issue of the marriage. Hugh Worthing^ 
ton died in Mardi^ 1800, not having made an) appoint*’ 
ment by deed or will pursuant to his power; but having 
made a will, previous to the datt ol the settlement, 
the will being dated iht 7th of 3Jatth^ 1706, which tha 
testator, after some pecuniar) It gacies, gave the remain* 
der of his estate and effects, in five parts: one>4ftfa to 
. Mary Richardson; another fifth to J»n Norhir^} anO” 
iher to Esthtr Letgh ; another io Uiiliam Worthington^ 
the younger ; and the remaining fifth to hiav v:ecutprs, in 
trust for Martha Bailey and her children ; and appointed 
George Leigh and William Worthington^ the younger, his 
executors. Hugh Worthington at his death left his wife 
ynne, and five children, by a former wife, surviving him : 
William WorthingtoHy the elder, Mary Richardson^ Ann 
Norhury, Martha Bailey^ and Esther Leigh* 

The bin was filed by George Leigh, one of the cxecu* 
tors, named in the will of Hugh Wottlnngton, and Esther, 
the wife of George Leigh, and one of the five children 
of the tt stator, Worthington, by his first mairiage, claim¬ 
ing onc’fifth of the property bt longing to the testator at the 
date of the settlement, insisting, that according to the 
true construction of the settlement, the personal estate, 
included in it, in the events, which have happened, be¬ 
longs to his children, who were living at his death ; and 
diat the will was revoked by the settlement; and no part 
of the testator's property passed by his will, except such 
as might be acquired subsequent to the date of the settle¬ 
ment. The bill therefore prayed an account and distri¬ 
bution of the personal estate, behnging to Hugh War-' 
thington at the date of the eeulement. 
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♦The children, whose interest it was to claim under the 
will, by their answers submitted^ that the will was not 
revoked by the settlement. Another question arose u|>on 
the answers of grand-children, claiming under the seitlc*^ 
mcnt, as issue. 


Mr. Rickards and Mr. Bent/on^ for the plaintiffs. 
Mr. HolltUy Mr. Fonblanquc^ and iVIr. Wctherdl^ lor the 
defendants. 


It was admitted, that the will was not revoked to 
every purpose; as it would operate, if not as an appoint* 
ment under the settleineiu, upon property afterwwd* 
acquired. 


In support of the claim of grand-children under thfc 

4^11 ) /inrr, vol. description “ issue,” Freeman v. Parskyia) was cittd. 

3 p 421 ?i/>- 
fcv V erry, 
mtf, \ol. 7- 

P* 523. Master of the Rolls. 


When the occasion and purpose of this deed are con- 
IPtbruary 17. sidcred, there can he very little doubt ol the construction. 

I'he deed was intended to operate as a complete disposi¬ 
tion of all the property comprised in it, subject only to a 
power in the settler to vary that disposition by any deed 
or will, that he might afterwards think proper to make. 
He had children by a former marriage. He had made a 
will, giving the whole of his personal property, subject 
to some legacies, among the children of that marriage, 



or their *children. He was about to enter into a second 
marriage. That will, of course, if it remained to operate, 
would exclude any issue by the second marriage. 


By this deed Hugh Worthington asstgUs to trustees, by 
a very large descrippon, various items of personal estate, 
utcluding, X Suppose, all the personal estate he 
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or might during the joint lives of himself and his intended 
wiluacquiu*. He then pi'oceeds to declare the tiusis. The 
primary truai is to raise the sum of 100/. for his wife in 
the event ol her surviving him. 'I'he other trusts, exclu¬ 
ding lor a moment the reference to an} deed or will, are 
to divide equally the whole property among his children j 
and, in default of issue, for his next of km. Except 
therefore by the effect of the reference to a will, there is 
no part of this property, upon which a will could have 
operated ; for the disposition was complete without any 
reference to a will. But not meaning that any of hit 
issue should take absolutely, independent of him, he 
interposes a trust for such persons, and in such manner, 
as he, by deed or will, shall appoint. The object of that 
trust was only to preserve to himself a power over this 
property » not to preserve this property in the situation 
in which it stood at that moment. He meant to say, “ my 
“ property shall be goveined by this deed, unless I 
“ think fit to dispose of it in some other way.” fie did 
not mean, that it should he regulated b} something, that 
had been done antecedently. That would b«, inconsistent 
with his object, to place the issue of both marriages pre¬ 
cisely upon an equal footing. The children ol the first 
marriage had no definite intciest, for he might revoke 
his will. He meant to put the children of the second 
marriage upon a footing v ith them : but his purpose was 
not to give the latter class of -^children, any absolute pro¬ 
perty, more than to the others. That object cannot be 
attained, unless this deed is considered as a disposition 
to operate, if a subsequent disposition is not made. With 
that view, the trust is for such persons, and in such 
manner, as by deed or will he shall appoint. It was quite 
inconsistent with that to preserve a subsisting will for any 
purpose v/hatsoever; for then this deed would not operate, 
unless some subsequent act had been done to make it ope¬ 
rate : but his intention was, that it should operate, unless 
some subsequent act should be done to prevent its opera¬ 
tion, No act was done. The construction would be 
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extraordinary, that this provision for the isspe of the sc- 
cont] marriage 'was subject to ao*antecedent instrument, 
by '\luch that issue was to be excluded. By the construc- 
tit 1 ) of the defendants, if there had been issue of the se¬ 
cond marriage, that issue would be totally destitute of a 
provision; and the event, that there is not issue of that 
marriage, cannot make a difference. 


As to the other question, it is clearly settled, that the 
word “ issue,” uuconhncd by any ii)dicaii(.n of intention, 
includes all descendant**. Iniention is required for the 
purptMje of limiting the sens? ot that word, restraining it 
to children only. 

Dtclare, that the property is divisible among a^l the 
children, including grand-children; and a necess;uy con¬ 
sequence is, that the division must be per capita. 


* 345 #TRIQUET against THORNTON. 

Pekruitry BY indentures of settlement, dated the 8ih of AuetVSU 
t8 19 o » 

$to^ taken IT'bS, previous to the marriage of George Fhornton^ and 

fcyrtheheiras Frances fVildash, reciting the intended marriage, and that 
K!Si estate 

tinkeratrust, for making a jointure, and for making provision for the 

b Janfi! not marrivige, Thoims Thornton^ the father of 

eaecut^con- George, had agreed to transfer the sum of 10,CXX)4 bank 
a# 

|N»rbuoa) es- annuities, at 4 per cent, to trustees upon the trusts 

I” in him, mentioned, and that he had transferred, &c. it was 

Iftinet’nrcitin* 

Stancesshew. declared, that the said sum of 10,000/. 4 per cent, bank 

SeptiM *ftnd annuities were so transferred upon trust, aftw the marriage 

^teniinn to trustees, or the survivor, his executors or admi- 

, treatandrtts. ^ 

pose of It as nistrators, or such others, on whom the crusts therwy ere* 
^onalpiy. should or might devolve or come by viruie of the»ft 
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prestmt^, should with all convenient speed after request to 
the n I'ur thitpurpase midlc by the said Georjfe Thortilon 
anJ Frances^ his intended wife, or the survivor of them, 
or the executors or administrators of such survivor, sdl, 
assign, and transfer the said sum of 10,000/. bank an¬ 
nuities, at and for such reasonable price and piiccs as 
could he had lor the samt ; and should (with the consent 
and approbation of the said George Thornton and Frances^ 
his intended wife, or the survivor of them, or the execu¬ 
tors or administrators of such survivor} lay out and dis¬ 
pose of the money aiising by the sale of the said bank 
annuities in the purcliase of %Manors, freehold messuages, 
lands, tenements and hereditaments, of an estate in. fee- 
aimple*, in the county of Kent^ or elsewhere, within 60 
miles of London^ and convey the same to the use of 
George Thornton for life, without impeachment of waste ; 
remainder to trustees to preserve contingent ♦remainders ; 
remainder to Frunen Wildash for life, for her jointure, in 
bar of dower ; remainder to the use of everv or such 
one or more of the children of the said Georg-e Thornton^ 
on the body of the said Frances Wildash lawtull) to be be¬ 
gotten, for such estates, and in such propoitions as they 
should Joinil) liy deed nr writing. See. appoint, and for 
want of and until appointment, and after the determination 
of the estates to be- appointed, and as to such parts, where¬ 
of no appointment should be matle, to the use of all and 
every the child and children, as well daughters as sons, to 
be equally divided between or among them, if more than 
one, share and share alike, as tenants in common in tail- 
general, with cress remainders ; and in default of issue, 
to the use of George Thornton, his heirs and assigns for¬ 
ever. 


54 
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It was farther declared, that until such purchase of 
Manors, &c* to be settled as aforesaid, it should be lawful 
for Ihe iaid trustees, and the survivor of them, and such 
6there, oa whom the (trust thereby created might devedve, 
Vq;^. 13. 38 
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from time to time, with the consent .nul a|iptohatjon of the 
s.n ( J/rjtitt n and njv inundtd wite, or 

till SO!Vnor, in wilting, ttstihvd, as ilunin nienuoiutl, 
an i atnr their <1( ctasts at the iru'>tets'’ own (Inntiion, to 
sell oi dispose oi, or rtetive in, th<‘ said lO.O(K)/. bank 
annuities, (fr am jtart oi parts thereof, and to place out 
the inonej aimiig trom siicfi sale or s-dis, or rtxtivtd in, 
as aforesaid, upon ital oi goseinnunt stcniities, suhjict 
to the tiusts before mentioned, aiui that iht clnidinds, 
interest, and proceeds, of the said sum (d 10,000/. bank 
annuities, and other sctnnties, m winch ihi money ari¬ 
sing by sale thereof should be invested, should in the 
mea^ time, until such purtlrase or purchases of Manors, 
&c. should be made and settled, as aforesaid, go and be 
paid to, and received by, the person or persons, to *whom 
the rents, issut's, and profits, of the Manors, &c. so to 
be purchased, as aforesaid, would go, and lor the time 
being belong and appertain, in case such purchase or set¬ 
tlement were made, as afortsaid. 

T hemarriage took place, Gcorq-e Tfionifon h\ his will, 
dated the 5th of yw///, irOC, duh txetuud, to pass real 
estate, among other thiiius, and without taking notice of 
the settU merit, gate auddcMscd all and every his mes¬ 
suages, lands, tinemcnts, ht rtditanunts, and real estate, 
whatsoevtr and wht.resotvtr, with the appuitcnanccs, 
unto and to the use of his sfin, Ocotge Thornton^ and all 
and every other the son and sons of his body lawfully be¬ 
gotten, or to be begott* n, to he equally divided between 
them, (if more than one,) share and share alike, as tenants 
in common, and not as joint tenants, and the several and 
respective hein. of the bodies of all and every such son 
and son- law fully issuing; and in case one or more of such 
sons should happen to die without issue, then as to the 
share of him ortiitm, so dying without issue., unto or to 
the use of the sui vivor or Survivors of them, to be equally 
4iTided as aforesaid^ and thur several and respective heirs 
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itnd U all such sons but on^ shonltl die without issue, or 
if there should be but bne stlch son, then unio and to the 
use of such surviving and only son, and the heirs of his 
body; and tor default of such issue, unto and to the use 
of all and every his daughters, as therein exp! esseJ, and, 
for default of such issue, to his uncle, ^o/i?i '2 /lorntsti^ his 
heirs and assigns forever. 

He gave the rcsithie of his personal estate as to two 
third paits to his son, George 'r/wrnton^ and all and every 
other his stm and sous, w liich should be living at his death, 
or bom in due liine afte|wards, equally between them, 
share and share alike, at the age of 21; with ^benefit of Ht 348* 
survivorship; and in case all of them should die under 
that age, then to and amigng his daughters j and, as to 
the remaining third, among his daughters ; and if there 
should be no daughters, or all should die, before their 
shares should be paj able, then to his sons; and, in 
case all his sons should die under the age of 21, and his 
daughters under that age, or unmarried, then he bequeath¬ 
ed 5,00()/, part of the said residuum, to his cousin, 

21i0}naf> Dtnvson^ and the remainder of the said lesiduum 
he gave to his uncle, yo/ui 'I'iiortiton^ his executors and 
administrators. 

Ill 1767, Gfojifc 7710/n/ott died, leaving his wife 

and two children. and 1s(uh~ J survivinghim, 

of whom the liiin.r tiled in 1767, and the for¬ 

mer in 1769, both unman it d, and inianis. Ifohn Thorn¬ 
ton^ greai-unde ol Geoigt- 2'hrrnton^ the younger, was 
heir at law of him and liis father. 

By indentures of settle mint, dated the 29th of Decern- 
ier^ 1786, previous to the mani.tge of Cut/untie 2 riqitet^ 
third daughter of Jo/in 2iiotutQnt reciiiiig that John 
2'hor>iton had agieed lo advance the sum ol 930/. for her 
itmaediate portion; and that at his death he would give 
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and bequeath to her, or she should ttuve or beeOifiDe «nti* 
tied to such farther sum of monej^, share and proportion 
of, in and to, his real and personal estate as with the said 
9.?0/. should be equal to the share or proportion of hi» 
eldest son, r/wmas Thornton., or of his younger son, John 
Thoiuton^ or of his daughters, Llizaheth and ^ane Thorn- 
ton^or any at them, in and to such real and personal estates, 
of which he then was, or might die seised and possessed, 
except as after mentioned; and that the said 9.>()/. had 
been laid out in the purchase ol 1,000/. b.ink annuities, it 
was declared, that the said 1,000/. bank annuities was 
vested *in the names of Thomas Thornton and yameo 
Hansm^ and that they should stand posstssed of ihft 
same, upon certain trusts, for Stephen Peter Triquet and 
Catherine Triquet^ and their issue; and "John Thornt^nn 
covenanted, that he would by his last will and testament 
give, devise and bequeath, to Catherine Triquet., or Other* 
wise at his death, she, or Stephen Peter Trtquet in her 
right, should have or betome entitled unto such farther 
part, share, or proportion of, in, to, or out of all and every 
the real and personal estates, whereof John Thornton 
should die seised orpossisstd, as with the said 930/. 
should be tqual to the pan, share, or proporium, of his 
eldest son, 'lhomaf> Ihornton^ 01 fd hisjoungest son John 
Thornton., or of his daughtirs, Lhzuheth Jaw Thorn¬ 
ton^ or any one of th* m, both in possession and reversion, 
of and in sueh u ul and personal e states, whereof the said 
John 77((?rrt/c»« then was, or should or might die seised 
or possessed, (except his freehold messuages or tene¬ 
ments, situated in Norton Tatgate and Fore Street l.on- 
don, and in Brentjord, which he designed for the sole and 
exclusivt* hem fit of his sons, 7honias and John Thornton$ 
or one of thini,) it being his true intent, that CaiheHne 
I'riquet, or Suphen Peter Triquet in her right, should 
have or be tnudtd to such portion or fortune as should be 
fully equal to the portion or fortune, both in posses- 
j!ion and reversion, of anv of them, the said ThoMm 
Thornton and John Thornton^ his sons, or of his 
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ters, Sliza^h auii yane^ Th&mtoni respective!?; (except 
a$ aforesaid;) and it was cledand. and St<p/ieii Peter 
Triquet covenanted^ that all such portion or l<iriunt*, 
whether real or personal, in possession, it vi rsioii, rt main- 
der, expectancy, or othtrwise, which Catherine 'Inquet 
or Stephen Peter Triquet in her right, should have or Ijc- 
cotne entitled to, under the covenant ol yohn Thornton^ 
shtmld he conveyed, transferred, assigmd, and settled, 
upon such =*^irusrs, for such intents and purpttses, and 
auhject to suth powers and provisoes, as wtre thtrein be** 
fort* declared concerning the said hank annuities, therein 
before settled, as should be then existing, and capable of 
taking effect, or as near thereto as might be. 
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The marriage took place; and Stephen Peter Triplet 
died, leaving his widow, and Catherine Triquet^ and 
Stephen Peter Triquet^ his only children, surviving. 


By another settlement, dated the 29ih of February^ 1788, 
previous to the marriage of Thomm Morrell and Jane^ 
the fifth daughter of yohn Thornton^ be entered into a 
similar covenant in favour of that daughter. 


yohn Thornton by his will, dated the 13th of May^ 
1776, gave and devised all his frtthold estates in 
and Middlesex to his eldest son, Thomas Thornton^ his 
heirs and assigns forever ; and he also gave to his son 
Thomas^ all bis estate and inti rest in a freehold messuage 
at Brentfordi and after a provision foi his wilt, and 
several legacies, he gave to his son Thomas^ the sum of 
1,000/. and as to all the rest and residue of his personal 
estate and effects of what nature or kind soever, either 
in possession or reversion, the testator gave and bequeath¬ 
ed the same unto, and to be equally divided betweeu his 

children. 

* / 


^ Thornton died in 1789. In the suit(fl) instituted (d) Thamtw 

by hl^tkm, Thomas Thorntony dauning the trust fund a^u, voT iO* 

p. 1S9* 
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under the settlement of 1765,^88 heir at law of yokn 
Thornton^ agamst the truhtces of the stocky and Leonard 
liarthohmew^ a decree was pronounced at the Rolls.; de¬ 
claring, that the stock was in the nature of %«.al estate; 
and decreeing, that, as such, it should be transferred to 
the plaintilT in that cause, Thomas Ihornton* 1 he stock 
was transferred accordingly. 


This bill was filed by Catherine Triquet^ widow, and 
her two infant children, and b)’ Ihomns Aud June Morrell^ 
and their infant children, and the tiustees with Thomas 
Thornton in their marriag/ settlements, against Thomas 
Thornto7iy and the siir\iving younger children of John 
7%i7r/i?e7j, the testator, prating, that the defendant T/tu- 
mas Thornton ma) be declared a trustee as to one third of 
the bank stock and other funds for the purpose of the set¬ 
tlement ot 1786; and »s to another third for the purposes 
of the settlennnl of 1788; and may be decreed to trans- 
fer accordingly; the plaintiffs claiming under the cove¬ 
nants of the testator, J Jin 'Thornton^ in those settlements ; 
he not having !)v his will, or oilierwise, made the poition 
or share of tin plaintills, Cufhenne Trtqnet and Jane Mor~ 
red, in his t state tqtial to the di tendant, 1 hof/iuA Thorn- 
ton\^ piri.oti. insisting, that the bank sioek and bank an¬ 
nuities, acquired in lieu of the 10,000/. bank annuities, 
descendt d in the nature of real estate upon 7'homns Thorn¬ 
ton, as heir at law of the t< stator, John 'Thornton, and 
were specifically bound by the covenants of John 'Thorn¬ 
ton* 


The defendant, Thomas Thornton, bv his answer insist¬ 
ed, that the 10,000/. bank annuities were not specifically 
bound bv the covt natu of John Thornton^ in the settle¬ 
ment ; and that, John Thornton not having made any dis¬ 
position thereof, as such by his will, or otherwise, upon 
his death, they descended upon, and became vested 
defendant, as his hMr at law, subject to the life iitt&reat 
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■of Frances Barthokmew s and he insisted upon his title 
Under the decree to the \t hole absolutely* 


♦The defendants^ Martha^ Elizabeth and John Thornton 
insisted, thuc the said sum of 10 ,O(jO/. bank anmuiies, 
was by the testator, ychn Thornton^ treated in ev er\ rt spect 
as personal estate ; and that by s«) treating it he made it 
personal estate ; and that the same, or the funds acquired 
in lieu tlicreof, passed by the icsiduart bequest; especial¬ 
ly as the testator had not at the lime of making his will, 
or at Ins death, any estate or property *iu reversion, oiK- 
cepl the said 10,00U/. bank^annuitns, expectant upon the 
death of Eranus Bartholomew* 


i8or. 
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By au order, pronounced at the Rolls in 1805, an In- 
q ury was directed, what real estates the testator, John 
7'hf>rnton, was seised of at the dates of his will and the 
sciikments of 178f> and 1788, and whether at the date of 
his will he had any reversionai'V interest in any ptisonal 
e-Jtaie; and whether he did anj other lut, in which he 
treated the property as real oi personal estate. 

The Master’s report stated some small premises, of 
whiih the testator was seised at tin dates of Ins will and 
the settlements. Tin repoit also •■tated, thaim 1755, one 
TOoiety of 7,000/. navy 4 fur ant. nnnuiues, pan of the 
10,OCX)/, bank annuities, tompiistdin the settkment of 
1765, was paid off by governmfnt at par ; so that at that 
time the trustees, Summl Dtnne and yohn 'Thornton^ had 
5,500/. in cash, which they rtctivcd on that account, 
which sum, together with 42/. 184. 9</. the money of 
George lliornton^ was in 1766 and 1767, laid out in the 
purchase of 3,500/. bank 4 per tent, annuities, of 1763, 
making the whole in the names of the trustees in that fund 
6,<500/. and in navy 4 percent, annuities 3^5001, In 176S, 
die 3,500/* the other moiety of the aforesaid navy 4 per 
mnnuitiea, was received at par by the trustees ^ and 
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1^625/. *heing one (ourth of the 6,d00/. 4 per cent, bant 
annuities, wa» Iikewiar rettived at par, produting to* 
githur 5,1254 of uhich the trustees laid out 5,045/. 5i, in 
,>,1004 bank stock ; leaving a balance in iheii hands of 
704 15s. so that at that time the trust funds consisted 
ol 4,H75/. 4 /)<; (tnt. h^iik annuities of 17G3, 3,100/. 
bank sto k , ami 794 15s. cash. PiisiousK to OctoLer^ 
1768, the 4,8754 4 Jh} itiit, bank annuities wire { aul at 
par; and upon iht 2lst ot Oitoher, in that seat, tin tius- 
tees invested 3,22o4 in 2,000*. bank stock , and in 17<>9, 
thes invested upon the 17ih ol yaiiKatti^ 1,6174 10a. til 
1,0004 bank stock, and upon^thc 20th, 1684 in 1004 hank 
stock ; which said sums, with the expenses, made 5,C054 
ISat* being 5 14 3 v. more than the tiustees leceised from 
the said trust funds ; which sum John Thornton advanced 
out of his own money. At thi foot ol the -account, signed 
by Frances Thornton^ Samuel Denne, and John Thointon^ 
was a memorandum, that there remained b,200l, hank 
stock in the names of the trustees, and there was dui to 
yohn Thornton Sll. 3s. b\ him laid out more than was 
in the trustees* hands, in ordtr to make an even sum ; 
ht bung intuitd fo thi uholt 6,2oC)/. stock, iipiin the 
de ith of Mrs. Jhorntaiy as rtsiduaij legatee of George 
That nton. 


The Master abo found, that by indenture, rlated the 4th of 
October^ 1769, citing, that SamuelDt nm and yohn Thom- 
#(?«,bviheconsintof Frames /’Auriiton,hadinvesttd 4,875/. 
with 794 15v. the tiust moni\ rimuning in their hands, 
and 514 3,v. advanced bt John Thornton, and which he 
was desirous should continue upon the trusts of the set¬ 
tlement of 1765, as to tht 10,0004 bank annuities, he, 
John Thornton, having become entitled to the said trust 
monies upon the decease of Frances Thornton, making to- 
^ 3S4 gether 5,005/. 18«. in*the purchase of 3,1004 bank stocky 
it was declared that the trustees should stand possessed as 
#ell of the said 1,100/. bank stock, as also of 5,100/. I^anlt 
ato^ dterein also menuoned, upon the trusts of the 
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settlement of 1765, aii4 Denne and yohn Thornton 
did not (Idim any nght or inteust in the said G,20f)/. bank 
stock joi then own use ; but only upon the tru«5 s declaicd 
concerning the 10,000/. stock under the settleimnt of 1765. 


1807. 
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Thorntott! 
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The report also stated that the testator, yvhn Thorn¬ 
ton^ h id not at the lime of making his will, any rever- 
Sii iM’-v niiuest in any personal estate, except the rcver- 
sionaiy interest m the said 10,000/. bank annuities. 


The Master found that the testator, yofm Thornton^ 
did the St vtial acts before sel forth, in which, in the Mas> 
ter’s opinion, he treated the said 6,200/. bank stock as 
personal estate. 

Mr. Thomon and Mr. Soupell^ for the plaintiffs. 

This fund of stock is to be considered as real estate, 
accoitling to the construction already made by the de¬ 
cree in the former causi,(«) a direct decision of the point, (a) Thornton 
The willoi ‘John Thornton does not advert to it j but it 
was t.ik nasiuvci ha^ mg lost ns original character. The P«129. 
acts ol ^ohn Thai nton^ stated by the report, aic acts as 
a ct>-tiusti.t with Dtnm , not acts done by T/icrnfon in- 
dividu.ilK, as ownei ni tbs. fund , and are such acts, 
mer h conseque utial upon thi act oi g )\ cmment, as trus¬ 
tees, nr>t luting ant interc < in the fund, would be bound 
to do,,viz. when *tbt funds were paid off by government* 2S5 

arenvestment of the* piojicrty upon the trusts ol the set¬ 
tlement, the trustees not making anj claim upon the stock 
for their own benefit. No act W'as done that inaiks the in¬ 
tention of Thornton to considt r this fund as pt rsonal es¬ 
tate. After tnc change and increase of the fund by yohn 
Thorntojhf he executed an instrument, declaring, that he 
held it upon the trusts of the indenture of 1765, the in- 
l»trumept which the decree in the other cause considers as 
impressing upon it jhe character of land. The word 

V*!.. 13. 59 
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“ reversion,” thrOM^n into the resfiduary disposition in thf 
will, among other words ol form, as usual, without an} 
specific view, cannot have the (.ffect of alnriug the na¬ 
ture of the property. It is therefore still real estate, and 
bound by the co\ enant. 

Mr. Alexander and Mr. Courteney^ for the dcftiidanl, 
^rhomas 'rhorntoti^ also contindtd, that the fund must 
be considered as real estate, admitting the claim ol the 



Mr, Richards and Mr. 'frower^ for the other defend*' 
ants, the younger children of John Thornton, 

Admitting that John Thornton took this fund originally 
as real estate^ it was personal estate at the time of bis 
death, having been converted b\ his acts. In 1769, he 
could not mean to make real estate the small sum, which 
he added for the purpose of making even montv. He 
describes himself as residuary legatee, an apt description, 
if he considered the lutul as money, inconsistent with 
reference to land. A meaning Is to be attributed to every 
word in his will, if possible. If this fund is considered 
personal, he had at that time a reversionary interest to 
answer the * word “reversion.” Uiion tht other construc¬ 
tion he had no reversionary interest in personal estate of 
any kind. That term, as applied to personal estate, is 
singular, though generally thiown into a conveyance of 
real estate. I'hat word must be struck out, unless it is 
referred to this property, 

Mr. Jhom^on^ in reply. 

There would be a considerable strain in giving this 
effect to the word “ reversion” merely, as it is not prO'* 
perly applicable to personal property. Such a term in a 
will, containing a variety of general expressionti for 
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the jwopeny, cannot have 


The Master of the Rolls. 

It is admitted on all sides, that the decision of the case 
of Thornton v. Haxvlc\jy{a) does not in any degree affect 
tlie question that his aiisen littwten the parties now be¬ 
fore the Couit. All that I decided in that case was, that 
the character ol land was impressed upon the stock by 
the original settlement. Ihere was no question whethtr 
John Thornton had done any acts or not, determining his 
election to take it as money. I'he only question was, 
whether the defendant, Bm thohmeiv^{b) as administra¬ 
tor of the two sons, was entitled to take it as money, as 
having never been converted into land. It is admitted, 
that It was *tompetent to John Thornton to take it 
either as mone) or land ; and it seems to me that he con- 
sideied, and unifoimlj treated it, as mone^, to which he 
was entitled* 

Upon the memorandum of ir69lwo obsei vations arise. 
First, he states hiinstlf as being entitled, not to laud, to 
be purchased with the stoek, but to the whole sum of 
6,200/. stating himself to be so entitled asresiduarj legatee 
of George Thotnton. Helen mg to the will ol Gtotge 
Thornton^ Wit ^n<\ that John 'Ihot nton in stiutiuss 
of language, his resuiuaiv legal* t, hut was not in any sense 
his residuary dtMsee , lor the real estate is given by a 
general description of all the testator’s messingts, lands, 
tenements, and hereditaments, to Ins sons and iheir issue, 
with benefit of suivivoi&hjp ; and John Ihotnton takes 
the ultimate remainder in the whoK ; not in an) rtsiduc 
left after a disposition of a part only of tin leal estate. 
But he takes the residue of the personal estate , for the 
will of George Thornton disposes of the rLsulue ol his 
yerstmal estate among his suns and daughtets i atid lu case 
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„ yHA:- 

6f the death of his sons 

daughters under that age, and unmarritid, gives 5,000/. 
part of the said residuum, to his cousin, Thomas Dawson^ 
and the remainder of the said residuum to his uncK, John 
Thornton^ his executors and administrators. John Thorn¬ 
ton is therefore his personal residuary legatee ; and though 
the Court held,(a) that, as this fund was in George Thorn* 
toHf as land, therefore it passed as land from him to John 
Thornton^ yet, when we are examining John Thornton^s 
own conception of thesuhject, the circtnnstance, that he 
States himself to take it as residuary legatee, is material. 
U«if did not *conceive that this fund had yet received the 
character of land. It was still’ considered by him as beings 
what in fact if was, stock ; and he conceiv«*d himself to 
entitled to it asstock underthe residuary bequest in his favertir. 


In the same month, October^ 11^69, a declaration of trust 
was executed, upon which some stress was laid ; declaring 
that John Thornton and his co-trustee should stand pos¬ 
sessed of the stock, invested by them, upon the trusts of 
the settlement of 1 “65, which is represented as equivalent 
to a declaration, that it was to be considered as land. That 
dcclararion has no such efiect. They could not make any 
other declaration as to the stock, than that it was purchased 
upon the trusts of the original settlement; but non constaty 
how John Thornton chose to have it, when laid out; 
whether he chose to have it as land or money. 'J'hat de¬ 
claration by the trustees, that the stock is not their own, 
but is held upon the trusts mentioned in the settlement, as 
to the 10,000/. stock, goes no way to determine that ques¬ 
tion. It is no more than a declaration, that the stock is 
not their own, but merely trust stock; and that, being so, 
they could refer to nothing, as directing the trustees, ex¬ 
cept the settlement of 1765. 

The next consideration is as to the will of John Thorn 
tony in 1776, by which, after devising his re^ estate, and 





' giving somS legacies, iMi givea afl the rest and residue of 
his personal estate and effects of what nature oi k»nd 
soever “ either iu fiofseision or reorrsion,” to his children. 
An inquiry having been directed, whether the testator h id 
an> ptrsonal property in reversion, except this stock, it 
appi srs that he had none. That is undoubtedly a cir¬ 
cumstance, shewing that he conceived himseli to havd 
♦some peison.jl property, to which these words would ap- 
plv- Tilt term “ reversion” is not very usually introduced 
in b( (jiu'sts of personal property. If this fund was cotl* 
sidi^Kd b) I'lni as personal property, it undoubtedly wdi 
proptny, ru whit h he was entitled in reversion ; as them 
was a previous inttrist for,life subsisting; and the cif* 
cumatance, that he had no other property, to which these 
words can apply, raises tht argument in favour of the 
children, with reference to his own conception, that he had 
personal property in reversion. 


Here it seems to be left; for the instrument of 1776, 
is at most ambiguous, speaking of real or personal estate 
in possession or reversion. If any argument whatsoever 
can be diawn liom that, it is rather an arguini nt of the 
same kind with that which is built upon the will, for the 
woids aie almost of couise as to ical estate; but some mo¬ 
tive should appear for inttoducing them as to personal 
estate, to whith in that instrument they equally apply. 
At most tiiat leaves the question as to the intention pre¬ 
cisely where it was; and the pi ccoding facts shew, that 
yohn Thornton conceived this hind was peisonal estate, 
and meant to treat it as such, and then undoubtedly it 
was competent to him to dispose of it in that manner. From 
the beginning of the cause I was convinced, privately, 
that he had not the least idea that this projiortv was land; 
my only doubt was, whether there was judicial evidence, 
that he considered it as personal property. 
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♦GREENAWAY asaimt ADAMS. 

A MOTION was made by the plaintiff^ for an order 
to authorise the examination of witnesses upon interro¬ 
gatories before the Master, having been before examined 
in the cause. The decree(rt) directed an inquiry as to 
the damage sustained bj. the plaintiff, by the non-per- 
formance of the agreement. A state of facts was car¬ 
ried in before the Master, who, thinking it not substan¬ 
tiated by the evidence in the cause, directed interroga¬ 
tories to be exhibited. Son\e of the witnesses, who had 
been examined in this cause, were accordingly re-ex* 
amined upon different interrogatories ; but afterwards the 
Master, conceiving, that as those witnesses had been before 
examined, they ought not to have hern re-examined with¬ 
out an order, directed, that an application should be made 
to the Court. 


Notice was given, and the motion was not opposed. 

Mr. Thom&oji^ in support of the motion. 

It is true, that a witness cannot be re-examined upon 
{k)Frae.Rtg. the same interrogatory without an order ;(6) the reason 
of which is obvious, and the lule goes farther; that 
he cannot be re-ex.imined even upon different inter¬ 
rogatories; the pilnciplt of whith is not so evident- 
These persons are the only witnesses, who can give the 
plaintiff the benefit of this decree, as without their tes¬ 
timony, the proof required by the Master, cannot be 
given. 


* 361 


♦The Lord Chancelior made the order, directing 
that the lad should be specially stated, that the examina¬ 
tion had been taken without a previous application ior an 
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order j that notice of the application was given, and no 
objection made. 
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SALT’S CASE. 


tebruary 21. 

A TVIOTION(a) was made for a habeas corpus^ for Noobjecti^ 
the purpose of discharging a bankrupt from an order of ment^” 
commitment bV the commissioners. bankrupt by 

’’ the < (.minis. 

iiidners. titat 

Thc^ circumstances, stated by the affidavit, upon which comniTtment 

the motion was made, were, that the bankrupt, while in was made in 
, ,, , O L • L • i- I die abm nctt 

execution m the King s Bench prison, at the suit of the of the bank* 

petitioning creditor, was taken down to Manchester^ where 
the commission was executed, for the purpose of being ilic* day the. 
examined before the commissioners on the 29th of July; too^*”pU^ 
that the day after the examination, the commissioners not ibo'iphma^ 
having matle an order for commitment, the bankrupt was urwarda. 
taken by the solicitor back to the King’s Bench prison, 
that the commissioners expressed displeasure at that cir¬ 
cumstance, and several days afterwards made the order 
for commitment. 


Mr. Manletjy in support of the motion, took three ob¬ 
jections; 1st. That the commissioners had acted without 
jurisdiction; as, the bankrupt being in execution, they 
ought to have gone to him: 2dly. That the bankrupt ought 
to have been present, when the order of ^'commitment ^ 3521 
was made: 3dly. I'hat the order was dated on the 29th 
of July^ though it was made some days afterwards. 


The Lord Chakcf.llor said, the question upon the 
first objection would be, whether there was an escape, 

(a) Tayier*s case, ante, vol. 8. p. 328. ’S,xparte ante, Tol. 11. p. 

Alir 
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laor- anti could not arise upon this .application; that the act 
of P.itliament(rtr) does not require the pres- ntc oJ ihc 
bsiikiupt, when the order cl comiiiitnunt is la '* ; and 
(«) Stai 5 the commissioners may, if they think it nectss.n>, <le- 
^ ^ liherati upon the examination, before they makt thiir order; 
and 3dK, that tiu due of the orrlcr was pr i.kt ; a> ii]> m 
a conviction, the so ijjiurates draw up the older attording 
tothi.dJiu of tluir minutes. 

No Older was made. 


f 


WEBSTER a^aimt BIRCHMORK. 

febrvaty 
23, 24. 
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THE Master’s report stating, that it could not be pre* 
sumed, that yohn Herfill died during the life oi ^usuiviiih 
HcrflU an exception was taken. Tht ciicumstanM > airc, 
that John Uei fiU had not been heard of during 'itais 
previous to the date of the report; but of that period no 
more than betivtcn five and six years had elapsed btiore 


the death of Smantiah tL-rjUl. When he last appeared, 
he lias in a very bad state of health, and was to have rev 


turned in six months. 


The iSVn/foc-Grrn!«/and Mr. GhdUstone^ in support 
of the exception, contendt d, ihai the report proce* ded 
♦ 363 *upon misappiehension of the tffeit of length of time, as 
raising the presumption. I'ht period of fm or six years, 
though certainly not sufrulent to establish the presumption, 
raises a considerable .suspii ion of the death of the party ; 
and when a '-.ufrKii.nt lime has run to coiifnm tliat sus¬ 
picion, which is till onlyeficct of tlie length of time, the 
rel »ion must go to the first moment of the uncertainty as 
to h^a existence. 



Mr. Mchctrds^ for report. 

The I.ord Chanceii-O*. 

My opinion is very clear, that this exception must be 
allowed. If at the end ol five or six }carb we were to 
have pronounced upon the iact of this man’s existence, the 
< ontlusion that he was then living, would not perhaps 
have been the suiiject ol exception ; but after this lapse of 
time, since he apjieand, in a desjierate state of health, and 
was to have reiumeel to his relation in, six months, 
‘'uroly he must be taken to haVe died. 

IWceptioB alloM'ed. 
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LFl! STEERE, by his will, dated the 4th of February^ 
8 7H.3, bequeathed to trustees, their executors, Sec. among 
ether things, all the monies, which should be standing in 
hio name at the time ol his decease in the capital stock of 
the bank, upon the following ti lists ; that the trustees, &r. 
“ shall from *time to time as the same shall become due, 
** receive all the dividends and profits of all my share of 
the capital stock of the bank of England.^ and pay the 
** same and every part thereof” unto his daughter, Martha 
WitUy for life, for her separate use ; and after her decease 
he gave and bequeathed all the dividends, interests, and 
profits, of his said bank of England slock, to his grand¬ 
son, Lee Suere WittSf for life j with a direction, that such 
’Mdends, or so much thereof as the trustees shall thinfe 


iSor. 

February S3* 

Distribution 
by the bank 
of extraordi¬ 
nary progt,^ 
beyond the 
regular divi¬ 
dend, not 
way of itii> 
creased divi¬ 
dend, bat as 
a bonus, ta¬ 
ken ai» can®*"' 
tid ; and i 
manner, 
which it 
given, 

ttodiflerehcf- 

« 364 


iper, should be paid by them for his maintenance and 
Voi*. IS. 4G 



education, to be paid to him whpt he littnitt the age 
of 21; and after his decease, the testator gave and be- 
quiMtlud all the capital slock of the hank of England, and 
a!j hib said three and a half per cent, bank annuities, 
anK)i>j.j the danghters and younger children of his grand¬ 
son; c'jiKdly to be divided among them, as tenants in 
commo.i, and to be a vested interest at the age of 21*, or 
marriage ol daughters; a»d in failure of daughters and 
5'OUnger children, directed, that the said bank stock and 
bank annuities shoutd be sold, and the pioduit vested in 
real estates, to the same uses as his settled estates; if 
there should be any cluld or grandchild ol his daughter 
living at the decease of hie grandson, and entitled to hk 
settled estates ; and if there should be no such child, 8cc< 
he gave and bequeathed all his said capital stock of 
the bank of Englaiid, to Thomas Boddington, his execu¬ 
tors, &c. 

The testator was at his death possessed of 7,200l. capi¬ 
tal stock of the bank of England, In ir92, under a bill 
filed by the grandson and others, an order was made, that 
the 7,200/. bank stock, then standing in the name of the 
accountant-general, should be placed to the credit of the 
cause, and to the account of the plaintiff, Martha Witts, 
and that the dividends should be paid to her for life, with 
liberty to apply. 

> 565 *On the 19th of September, 1805, at a general court of 
the governor and company of the bank of England, the 
governor acquainted the court, that the court of directors, 
having considered the state of the bank accounts, felt it¬ 
self justify.dip recommending to the general court to or¬ 
der at the present time a pariicipatiou of Si, per cent, out 
of the interest and profits of the corporation, over and 
above ihc h;df-yearly dividends of three and a half per 
cent, and that both the above sums be included in one 
yrarrant j whereupon the question was I>ut, dtPt the court 
do order a dividend to be made of 8/. IQa* p0 'cent, in- 
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ter6st And profits, hdf yu«r ending the 10th of 

October next j that a geiferal court be holden on Tw^day^ 
the 24th jnst. th'^n next, to take the ballot m the said ques¬ 
tion, which was catried in the affirmative. 

At another general court, held accordingly on the 24th 
of September, the following question was put .md balloted 
for : “ That this couit do order a dividend of 84 lO^f.j&er 

cent, intertst and profits, for the biilf year ending the 
“ 10th Ouoher next,” tvhich was also carried in the affirma’- 
tive. 

The bill was filed by Rkftard IVittSf and Marthn, his 
wife, praying that the plaintiffs may be declared entitled 
to the sum of 612/. received by the accountant-general, 
under the resolutions of the bank, as adividindon the 
sum of 7,200/. bank stock ; or in case the Coiiit hbali be 
of opinion that the said 612/. or any partthtreof ought 
to be invested in the public funds, upon the trusts ot the 
will, that directions may be given accordingly. 

The defendants, the (.hildren of the grandson, the 
younger children of the plaintiff, and Boddington^ submit¬ 
ted %y their answeis, whether the sum of 612/. did be¬ 
come payable to the plaintifl, Martha Witt{>. 

The Attotney-Gemtal and Mr. Phillmcre^ for the 
plaintiffs. 

It is not disputed now, that the decisions that have 
taken place upon this point,(a) are not supported hy law. 
But this case is distinguished. This is given txprcsdy 
and precisely as interest and profits ; in the otlu r cases 
there is a distinct resolution of the bank for a paiiitipa- 

I («) Mrandtr v, Brandert me, vol. 4 p 800. Paris y. Fa7 n, amt, vot, 
* 10. p. 185. Irvuie v. Mmton, in the House of Lords, 1802, upon ap. 
ped firOtn the Court of Sessions m Scotland Clayton v. Gresham, ante, 
vol. 10. p. find, Barclay T. Wameviright, post. 
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1807- tioa of stock in ^one iosiance, ia ihc othetH;^ of money s 
f which it was feivlv observed, mig^it as tufcU be taken to be 

capital, as interest and profits, especially as 3L 10a. fier 
_ t^v/^ was given as interest and piofits, and that descrip¬ 
tion was not annexed to the farther division of 5/. jber cent. 
Tile 5/. /Jer cfiit, must be taken to be part of the property 
of the bank, whether to be termed floating capital, or by 
any other name. The decisions that liave been made, 
therefore, do not touch this case ; in those instances the 
4mdend being declared, not of hL 10a. j>t r cent, mterest 
and profits, but 3/. lOs./'ir cent, interest and profits, and 
a participation of 5i. pt r cent, not as intere^t and profita* 
The only question in this ^ase is, whether the bank ha« 
authority to decide what is the interest and profits the^f 
may make. Their declaration, that they make a divi* 
dend as interest and profits, is binding upon the court; 
when iWy make a distinction between dividend, and the 
farther subject of participation, the latter must be taken 
as capital, as their property. The other construction will 
367 create great con(udon m this species *of property. l.l}x»a 
what principle can it be maintained, that the tenant foi lile 
can t «ke onl\ the regular permanent dividend, and cannot 
have this farther pioht, though givui as interest and pro¬ 
fits, not being the regular, pi nnanent dividend ; the same 
in October as in April P The charter does not require that 
the dividend shall the same in each half year. In this 
respect what is the distinction from any other trade? It 
is not ncct&sarv that this interest and profit should have 
been made within the half year. Is the right of the 
tenant for life repelled by the mere circumstance that the 
profit of one half )tar exceeds that of another? Sup* 
pose an inert ase of the profit of a trade in one year, the 
effect of s!ock in hand and a short crop, is not that ex¬ 
cess to be diviilcd as piofit! Whence arises the necessity 
of this unifoimity of dividend upon this particular sub¬ 
ject ? OughtJthis Court to make a decision, having iJk* 
^•effect of a general regulation, enjoining the bank always 
to make the same dividend, the bank alone iiwing the 
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materials for forminlf a correct judgment as to tlio proper 
amount of the dividend ? Great public inconvenience 
muht be th( consequence. The bank may at a particular 
period have a considerable excess of profit, which they 
cannot rely u)>on as permanent; ought they, then, rashly 
to d< dare a dnidend in proportion to that excess, liable to 
as sudden a reduction, disappointing the expectation they 
had raised? 11 this is pioht, whether made in the last 
hall Mar, or in the course ol the year, the tenant for 
lile t innot be deprived of il. Its ehataeter as profit ia 
cstablislud hv tin resolution of the bank, declaring it pro¬ 
fit ; upon whuh k solution a Court of Justice cannot Spe* 
Culate. It is competent to the general court to declare 
the increase and variation of the profit. If that was done 
with a fraudulent view to the advantage of tin u nant for 
life, at the expense of the remaindtr-man, tint *cbarge 
must be established by evidence. 1 he doubt has arisen 
from the manner in which the bank have lormerlj done 
this, making a distinction between what they gave in this 
way, and interest and piofat j but by this resolution it is 
given expressly as interest and profits. This case, there¬ 
fore, mat be distinguished without impugning the other 
decisions, which the Court will not be anxious to follow 
under dififeient cireumstances. It may also be distinguish¬ 
ed upon the particular words of this will. In the case(<i') 
in the House of Lords, a residue onl) was given , not the 
eapitaU as distinguished from the interest and profits, as in 
this will. 

The SoHcit^r-Omeral and Mr. JBc//, for the defendants. 


Tnbe Lord Chancellor. 

It aeems to tne impossible to consider this testator as 
having had in contemplation any thing touching these 
profits, under the term hms, and as expressing his will 
in this particular way, to avoid the consequence of the 
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course of the bank, not increasiing' the dividend, but 
making this distribution by way of ^o/ws; nor was the 
case argued upon that ground. In the direction to the 
trustees to receive all the dividends and profits, “ from 
“ time to time as the same shall become due,” this ex¬ 
pression is not immaterial. These profits cannot be said 
to become due. They are in the discretion of the bank. 
The profit that becomes diu, in the ordinary interpreta¬ 
tion of that word, is the ordinary fiuit of the stock. The 
deciaration of the bunk is loi a participation of *S/. per 
** out of the intciest and piofits ol the corporation, 
“ ov^r and above tlu half yearly dividends,” out of the 
general interest and piofits ; at what time, whether during 
the interest ol this tenant for life, or any other period, 
does not distini tly appear. Tliia Hnm of 5/. pet cent, 
ends with that half jcai, to the 10th October^ 1805. The 
dividend is not in any rtspcct altered. The ordinary 
dividend procfeds as nsiul. The question is, how this 
bonm of 5/. ptr ant. out of the interest and profits is to 
be considered, w hither as pan of the capital, or to go to 
the tenant for life. It u not for me to say how this would 
bid^ if it nere ms uoia. The only principle upon which it 
can stand, is the p-iiKipic that seems to have governed 
the House of Loids in the case of Irvine v, Houston j 
that whatever t onduct or language the bank may hold, if 
they do not increase the dividend, but take this xpode of 
distributing the profit, it is a part of the capital, and does 
not belong to the tenant for life. The bank may so con¬ 
duct themselves as to avoid the question altogether; lor 
they may increase the dividend, and that increased divi¬ 
dend would be the ordinary fruit of the stock. But if 
they do not lake that course, the manner in which they give 
the bonv s cannot make a rlifFcrence. Though they may ex¬ 
press it diifcrently, the thing in fact is the same. 


The decree declawed, that the money which became due 
on the loth ofi October y 1805, in respect of the f,300/. bank 
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dught to be as principal; and that the 

plaintiff, Martha Witts* was entitled only to receive the 
interest during her lif€.(a) 


feteerfl?'' 

Vi 

UySari^mjiL 
post* ^ 


’^KENEBEL against SCRAFTON. 

UNDER a bill by the first mortgagee, a sale having 
been directed, with the consent of the second and third 
mortgagees, and the produce not being sufficient to pay 
them all, a question was made, whether the costs should 
be paid in the first place, which m as opposed by the third 
mortgagee. 


The Lord Chan cello ji. 


3?0 

Fehnuay 
22.24. ^ 
Under sMJl 
by the first 
mortgagee, 
tlie aecohd 
and third 
mortgagee# 
consenting to 
a sale, die 
fund proving 
deficient, the 
costs arepaijl 
in the first 
place. 


Clearly the costs must be paid in tiic fii st place. In the 
case of a decree under a bill by fi editors ior a sale, the 
mortgagees arc untouched by the decree , but if they 
come in and consent to a sale, the) are hound. The first 
mortgagee might have iorccloscd, and tht thud mojtga- 
gec could have prevented the efiect of that only b) rtdemj)- 
tion. 

The costs were accordingly oidered to be taxed In the 
first place. 
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SHERGOLD a^-amsi BOONE. . 

CALEB SMITH, by his h ill, dated the 8th of 
1 802 , gave, dtviaed, and bequeathed, all his freehold and 
leasehold estates, monies at interest, upon government oT 
real securities, and all other his estate and tifccts, 

whatsoever, to his cxetulors, upon tui'^t to stll, and to 
divide the money arising iiom the sak, togtthti with the 
money out at interest, or in tin (unds, &c. into six. equal 
shares and proportions ; and to pay anti transfer the same 
as after mentioned; viz. om-sixih part thereof to and 
amongit the children of Anne Boone^ (late wife of 
Thomas Boone, and daughter of Sarah Shergold deceased,) 
m equal shares and propot tions, upon their attaining the 
age of 21 years, with hentfitof survivorship, incase any 
of them should die btforc 21; one othtr sixth pait thtreof 
to and tqualiv betwt«.n Jnha Cox^ Frederick Cox, childien 
of J^arnet Cox deceased, ''latt wife of yohn Cox.^ an¬ 
other daughter of the said Sarah Shtrgoid^ upon their at¬ 
taining the age ol 21, with the like benefit of survivor¬ 
ship, in (ase t lUit i of them should die before the age of 21, 
and as to ttic remaining foui-sixth parts or shares thereof, 


upon trust to pav and divide the si.nc unto and amongst 
all and t v trv the chiklren of said Sarah Shergold deceased, 
who should be living at the time ol his, said testator’s de¬ 
cease, (save and except Samuel Murgold, the Oldest son of 
said Sarah Shiigold^ in equal shares and proportions; 


and in case an} of the said last mentioned children should 
happen to die without leaving issue ktvfuUy begotten, 
then and in such case, the share and shares of him, her, 
or them, so dying, should go to the survivors or survivor 
of them, (save and except the said Semuel Shergold^ in 
equal shares and proportions; but, in case they should 
leave issue lawIbBy begotten, such issue should be entitled 
to Uie share of their,deceased parent in equal shares and 
propordoxis npttn attaining their respective ages of fit 
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ye^rs ; the interest and proceeds thereof, in the Udean time, 
to be paid and appliet? for and towards their respective 
tdiicuiion and advancement in life> 

♦The testator di( d in 1804, leaving George^ Sarahs and 
JEHzaht th Shergolil^ the plaintiffs, and Samuel Shcrgold^ 
and William ShcrgoUl, the only children of Sarah Shcrgoldf 
deceased, surviving him. 


m 

imr. 

ShergoH 
Doon«> ■’ 

. . ■'’■ wWW 
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I’lic bill prayed a declaration, that the plaintiffs afe en¬ 
titled luidcr the will, to be paid three-sixth parts or shares 
of the trust fund; and that the plaintiff, Sarah Sh^rgold-, 
is entitled to another sixth-part as the personal representa¬ 
tive of William Shcrgold ; who was dead without issue. 


The bill charged, that the testator had executed a prior 
will, on the 11th of yulij^ 1800, devising and bequeathing 
all his freehold, leasehold, and personal estates, upon 
trust, to pa}' the rents and profits, Ikc. to Sarah Shergold^ 
for life, lor her separate use, and after her decease to sell, 
and divide the produce with his residuary personal effects, 
in five parts ; and as to lour-filih parts, to divide the same 
unto and amongst all the children of Sarah Shergoid^ who 
should be living at her decease, (except Samuel^) in equal 
proportions; and in case any of said last mentioned 
children should happen to die during the life-time of said 
Sarah Shergold^ without leaving issue, then the share or 
shares of him, her, or them, so dying, should go to the 
survivors or survivor of them, (save SamuelShcrgold^ 
in equal parts; but in case of issue lawfully begotten, 
then such issue should be entitled to their deceased pa¬ 
rent’s share in equal proportions at their respective ages of 
21 years; the interest and proceeds thereof, in the mean 
time to be applied for tlieir education and advancement 
in life. 

VoL. 13. 41 


i 








farther charged, that the death ot 

.■toaf'-f’v' ' 


after ihe excttixion of ® that will, the lestator 
giiVf lusiructiohs to his solicitor to recopy that will, in 
order dun it ndglithe re-execuicd by him, leaving out the 
name ol Sara/i Sfurgold; and instead of making the 
property distributable at her death among such of her 
children as should l)t; tiun living, to make it devisable 
hmong such of her children as should be living at the 
tcstator*s decease, and ilic issue ol such of them as might 
die id his life; and, tltat by mistake, the woids “in 
ihy tife-tiltte,” were omitted after the words “ shall 
fep^h'lo die.” 


' The solicitor, who drew the will, being a defendant^ 
as one of the trustees, by his answer admitted the mis'* 


Mr. Akxander and Mr. WethereU^ for the plaintiffs* 

, Either upon the construction of the will, or upon the 
ground of mistake in Iraming it, these plaintiffs are en¬ 
titled. With reference to the former head of relief, the 
question is, to what period the indehnite clause of survi¬ 
vorship is to be applied. In other parts of this will the 
survivorship is limited expressly to the periods, when the 
shares are payable. The inclination of the Courtis against 
indt hnite survivorship ; the modem course has been to re- 
ffer it to the death of the testator; especially if that is the 
: period of payment. 'Fhese words have been applied to the 
period of payment upon circumstances j W'ith a view, for 
instance, to the payment of a portion for the benefit of the 
party. In the original conception of this bequest these 
sums are made payable among the children of S(^rah Sher^ 
gold^ Wfho shall survive the testator; the point of timc| 
that has been applied in most of the cases to regulate 
574 ^period of survli^orship. The consequence will be most'- 
i(nconveniehi4 if oiese wjgfds are to have an effect, extend--, 
the p«^q4 ^ survivorship beyond the death 6f th^ 



cAm*iN 

It must «;xieud to the survivor of 
persons^ with crosa-Umhations QOlitiDumg'betweeii them>; 
sincl their interests will in effect be reduced to mere in- 
terestb for life; a construction that must tnnnly defeat 
the g;eneral intention of disirioution; not of future, ex¬ 
clusive possession by a single individual, who should hap* 
pen to sur\ ive* 



If the const! uction f»f the will is against the plaintiffs^ 
\he othei tpiLstioi 13, whether by misuke the testator bai® 
not revoke (I in ire of tin. former will than he inftpildeli J 
and whaher puol evidence of that mistake may pot pfo* 
pcrly be admitted. I’he peculiar province of a Court p£ 
Eq^uity H to niicvc against accident and mistake, aa wd3 
as fraud. This is either acciUintor mistake, the effect 
of which can he eon ecu d oni> bj evidence, which is re¬ 
ceived, not lo construe the will, as ihtic is neither <?;«- 
hgutlQS latens nor patem^ but to intiodute words that 
were omitted by mistake. lu Bahr v. Paijne^{d) the ob¬ 
jection to t vide lit e foi that jmrpose was uveiiuled. In 
Thomas \. Thomas,{b) evidence was admitted as to the 
name of the devisee. Upon the same gtound, on which 
evidence would be admitted, the answer of the trustee 
ought to be read, or at least an inquiiy should be 
directed. 


fa)l Vet 456. 
See a) te, vol. 
6 |> >36 

(5) 6 Term 


Mr, Richards, and Mr. Hall, for the defendants, ad¬ 
mitting, that the intention could not be doubted, upon the 
answer of the trustee, it it could be consnJi red as ^binding # 3 ifS 
the interests of the other parties, which upon the case of 
Morse V. Royal,(a) is doubtful, relied upon the words, as (a*) 
they stood in the will, containing a simple limitation, 
though perhaps not most convenient, not contrary to 
any rule. 

1 . 

The Master of the Rolls, upon the case of JBrowniv, 

observed, that he had occasion in that instance (^) 

r.p.32% 
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to consider the effect of a general clause of sWvivor- 
ship ; and found the result of thh authorities contrary to 
what had fallen from the Court during t]ie argument, 
founded upon what Lord jUvanlctj had said in one ol 
the cases ; and that in a great majority of them the survi¬ 
vorship had been referred to the period of the testator’s 
death* 


The Master of the Rolls. 


/I 

Ft^rvary 23. Whatever the actual intention of this testator may have 
been, it is impossible to put upon this will the consu uciion 
for which the plaintiffs are obliged to contend. The bei 
quest is not to alt the children generally, but to such only 
who shall be living at the testator’s decease, with the ex 
ception of one. Theieforc the children who died during 
his life, had nothing, cither to lapse, or to descend to issue, 
or to survive to the other children. The children who 


shall he living at his death, arc the oiiginal and sole lega¬ 
tees ; and therefore the case, afterw^ards provided for, is 
the death of any of those children, who are the objects of 
the former bequest. Other childi f n are not in any degree 
concerned in that bequest; but j^re excludt d as much as 
* 376 stranger; and when the testator provides, *that the 

shares of the children shall in certain events belong to 
their issue, and, in default of issue, to the surviving 
children, he is speaking only of the shares of those child- 
i?en, to whom he had given shares. That is the only con¬ 
struction, not only that the words will bear, but that can 
be made upon the reason of the thing. 


If indeed the words, said to have been omitted by mis¬ 
take, “ in my life-time,” had been introduced, the clause 
would have been repugnant with itself, for then the effect 
would have been, this; that the children, living at his 
death, should have the,whole; but the issue of such of 
them, as should die during his life, should have a part. 



IN CHANCERY. 

If, however, thos.e wor(^ had bcea introduced, the Court 
t)c*rhajjs liave rejected the Ibrmer part of the de¬ 
scription, “ living at the time of his death j” in order to 
make sense of the clause, and give effect to what then 
perhaps would have appeared to be the governing intention. 

But, as it Stands, thei e is no ground, upon which any part 
can be t< jecicd ; and it cannot possibH admit the plaintifl’s 
construction. 

As to the evidence of mistake, as no evidence has bee® Evidence 
_ , . . , » . ,. mistake 

offered, it is unnece*^, irj to say, whether xt could Ot a{lmi«siWet» 

could not have been admitted^; still more so, not knowing Btiiiction^a 
exactly, what the purport of the e\idtnce would be, to 
say, what would be the effect of it, if admissible. I am 
disposed to think, the evidence if offered, would not be 
admtssible.((7) As to the answer *of the executor, it 377 

cannot have any effect whatsoevtr. I am called upon 
to make a decree upon the face of the will, and can¬ 
not take the construction from the answer of the ex¬ 
ecutor. 


sn 

i8or- w 

Sberj^oB 

Boorc- 


llxe bill was dismissed. 


(a) Loiil Walpole v Le^d Orfat /, am, rol 3 p 402 As to the case 
of contract, and the dt&tmction, whether evidence of mistake or sne- 
puae is produced to siijiport, or to resist a specific performance, »ee 
the Marquit qf To%vtuihenil v. ^tangtoom, am, vol 6. p, ^28 and the 
iudgment in Htch yachon, in ths note tc)j 3Jf 


QUARRELL against BECKFORD. 


February 26. 


THE decree, pronounced in this cause at the Rolls, mSgagi * 
and affirmed upon appeal, directed an account, consider- tf 

r posbcssion 

.t. . j . . - , . while any 

ifting remains due, where he refused to swear, that any thing was due a consiirnee, 
the estate being in the West Indies, was appointed. 

» 
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QujureU 

V. 


fietfcford. 
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itlg the defendant as niortg<igcc in pos*ke&sioti of estates in 
yammea* The plaintiff suggesting, that a large balance 
-was due, the defendant declining to answer the mter- 
rogaioncs, requiring him to state, what, if an> thing, 
was clue, a motion was made for the appointment ol a 
consignee. 


The Solialcr-General Mi. Liach^ in support of the 

vol motion, cited the casi of Chanott'^ v. GoidxvviSa) in 

a p 2 a 4 not ^hich Lord Eldon laid dou n the i ul , that though pos- 

wpoiteh 3 session shall not be lakai Irom a moitgagci, until he ta 
t* this point , 

. paid, the Court will itquiiL him to state upon hts oath 

what he believes to he diu ; and will take the possession 
from him upon his hen?g paid what he so states to be duo 5 
making him give secuiin o tefund, U u shall appear upon 
the account, that not so much is due. This deiendantde* 
dines to answer, not only as to tv hat is due, but whe'her 
any thing is due ? the interrogatories be ing all Iramed w ith 
that view, requiring him to state whai, it any thing,” 
is due. 


* 378 *The Attorney-GcncrnU Mr. Rkhardsy and Mr. Thom* 
spn^ lor the dcltndant, elisnngiiishtd this case Irom Cham* 
hers V. Goldxt'in^ which was the case of a clear mort¬ 
gage*, bound to keep accounts as such j this defendant 
having conMdered himsell as owner; and is there¬ 
fore, unable to state what is due, or whether any thing; 
is due. 


The Lord Chancflloii. 

This defendant, having filed a bill of foreclosure, in 
1769, and having in 1784, obtained possession under a 
writ of assistance, not only of the estates, comprised in 
his mortgage, but also of other estates, to the possession 
of which he was tio^* entitled as mortgagee^ and having 
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irom that period continued in pdatesfioii of both those 
estate 8, says fairly, he considered them as his own, by 
foreclosure ; and did not conceive, that he was in pos¬ 
session as mortgagee. I’hat mistake was corrected by the 
decne at the Holls, affirmed here upon appeal, by i\hich 
he is considen d merely as mortgagee in posst ssion ; and, 
th( ictore, 1 tan considto him as standing m that character 
onl) ; and h( cannot couund, having dt alt with the pro¬ 
pel i\ ol another personas his own, that the account is to 
be taken, as li thai mistake had not taken place, i here is 
certauih guai dihttitnct lietwetn a mortgage of an estate 
in and an estate in this situation, abroad ; as to 

whith ih> rt must lx muLh more diffiruliy in putting in an 
exummuiion lOt such a Ungth oi time with all just allow¬ 
ances. 1 admit, that the dekndunt cannot ptthaps with 
precision answer the interrogatories, requiring this ac¬ 
count; as it the estate was siuiated here. But that dif- 
lit()lty cannot aiur the rule ; according to that, which w'as 
laid down with great reason and justite in Chambers v. 

that it the mor gagee, though he cannot Estate 
wuh any gnat precision, what sum is due to him, can 
say upon his oath, be believes a sum of money is due» 
and his mortgage is not satisfied, the Court will not take 
the possession irom him, even tor the purpose ot placing 
it in the hands oi the Court, but, when he cannot say a shil¬ 
ling is due, every interrogatory putting the question, 
whether any thing is due, neither the mortgagee, nor the 
mortgagor, shall have the. possession ; but the Court will 
take it. if the defendant wishes to have an opportunity 
to make an affidavit, he ought to have it; and that offer is 
now made. If he declines that offer, 1 must act upon the 
principle pf Chambers v. Goldwin* 


i8or. 


OuatlttU 


V. 

Beckford. 
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The defendant declining to make an affidavit, the order 
%r $ consignee was made* 
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BONIffEK Gs-aimt BONNEK. 

THOMS BONNER by his will,' dated the 14th o» 
Jime^ 1794, duly executed, according to the btatute of 
traud.s,(a) to pass real estate, gave to his eldest son, Ro- 
bert Bonner IVarwtck^ decl.uing, that he was otherwise 
sufSciently provided for, the sumol 500/. and a silvci (of- 
fee-pot, on condition of kt eping liio tcst.itoi indimiiilu.d 
against the payment ot 700/. as his surety by bond. 1 he 
will then proceeded thus: 

Also I give to niy daughter, hahclla Loik^ who has 
“ already received her portion, the sum of 20 guineas* 
“ Also I give to my daughter, Sarah Bonner^ the sum of 
“ 1,200/. and to my daughter, Ann Bonner, die sum of 
“ 1,300/. to be paid to them scvcially and respttiivcly 
“ within six months next after ray decease, with inti rest 
“ from the time of my death, at 4 per icnU and I give to 
** my daughter, Maria Grace Bonner, the sum of 1,200/. 
‘‘ to be paid to her at her age of 21 yeais, or day of mar- 
“ riage, whirh shall fiist happin, with interest in the 
“ mean time from my death, at 4 per cent, to be applied 
“ towards her maintenance and education; and if my said 
“ daughter, Alaria Grace Bonner, shall happen to die un- 
“ der the age of 21 years, and unmarried, then, and in 
“ such case, the said legacy of 1,200/. given to her as 
“ aforesaid, shall go to, and vest in, and belong to, my 
“ daughters, Sarah and Ann, in equal shares and propor- 
“ tions.” 

t 

ITie testator then devised his real estates in th< 
counties of Northumberland and Durham, to trustees 
their executors^ for the term of 1,000 years, and sub 
ject thereto, to the use of his second son, Thonum 
for life, and of his first and other sons, in strict setdehi^di 
with remainders ovdl:. 


(a) Statute 29 Car. 11 Ci 3. 





will tfeen directed* that in Margarei, nfce wife 
df the tvstatoi*8 son, Thomas^ ahall hegljiffn to survive him, 
then ail his said real^estates shall stand charged and cliargc- 
able With the payment of an annuity of 50/. to her lor life, 
and then made the following declaration : 

And I do hereby declare, that (he said messuages, 
“■iands, tenements, hen ditamcnts and piemises, *80 li* 
“ mited oi mentioned to be limited, in trust, to them the 
“ said IViiimm Darnell and Robert Rmjne>, tlieir C3feotlli<^t*0, 
administrators and assigns, for the term of l,00t> 

“ as aioresaid, are so limited to them upon trust, 

** they the said Willtam Darnell and Robert Rayne^ and thMS 
** survivor of them, and the executors, administrators, and 
** assigns of such survivor do, and shall by and out of 
the rents, issues and profits oi the said messuages, lands, 
“ tenements and hereditaments, or by mortgage thereof, 
“ pt a competent part thereof, for tdl or any part of the 
** said term of 1,000 years, raise, levy, and pay to my 
” said son, Robert Bonner Wanvick^ and my said daugh* 
ters, the several legacies or sums of money hereby 
** given and bequeathed to them respectively, with interest 
“ for the same as aforesaid, and also the several other le- 
“ gacics hereinafter bequeathed, and also the said annuity 
“ or yearly sum of 50/. given to my said daughter-in-law, 
“ Margaret Bonner, and htr assigns, for and during the 
term of her natural life, if she shall survive her said 
** husband as aforesaid.'/ 


i8on 

V 

Benner, . 

A 

i 



The only farther legacies given by the will were, at the 
close of it, 20 guineas each to his trustees, and a few 
other small legacies ; and he gave the residue to his son 
Thomas, and appointed him eiqicutor. The testator, by 
a codicil, dated the 22d November,^ 1797, reciting, that he 
had by his will given to his three daughters, Sarah Bon^ 
nvr, Ann Bonner, and Maria Grace Bonner, the sum of 
1,200/. each, as theorem mentioned, proceeded thus: 

^ Voi. II* 42 
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** And whereas the making of Itnf taid wiU, on 
“ more attentive insideration, it appears to me, that the 
“ said legacies so given to ray said datjtghters hre not ♦ade- 
“ quale provisions to support them in that slate of life, to 
“ which, from ray possessions, they are entitled. Now, 
“therefore, I do Jisrcby give and bequeath to my said 
“ three daughters, the sum of 800/. each, in addition to 
the siaid legacies given them re-spectively by my said 
«* will, to be paid them respt ctively within six months 
next after my decease, with interest at 4 /fer cent, from 
“ the time of my death. And I do order and direct, that 
“ this codicU or writing shall be taken and considered a» 
** pai!t of my will.” 


The codicil not being attested, the questimi upon the 
bill of Sarah Banner and Maria Grace Bonner, Who had at¬ 
tained the age of 21, was, whether the legacies given by 
the codicil, were charged upon the real estate, the pefsOpal 
estate being insulEcient. 


The Solicitor-General and Mr. Roupell, for the plainttfis, 
and Mr. Wear, for the testator’s third daughter, a defend- 
ant, mentioned Uannis v. Packer,(a) and that class of 
cases; contending, that in the construction of the trust of 
the term, the “ legacies hereinafter bequeathed,” must 
be taken to mean, in the whole will, taken together, 
including the codicil, which is part of the will, making 
the will speak at the subsequent date, the intention being 
to incorporate the legacies ol 800/. with the former lega¬ 
cies j stating, that the latter were given in addition, upon 
an attentive consideration of the will conceiving the for¬ 
mer legacies not an adequate provision* 

Mr. Pkhards qnd Mr. Bell, for the devisees, defend¬ 
ants, admitting lhat a charge of legacies, generaBy) 

would include Icgicics given by a subsequent instrumentt 

i 
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♦mjattesteiJ? accordiog to the case? i^igfi^rred to itj Bahergham 
Vincmt^{a) insUted *that the legatees added by this 
codicil, were not charged j that the chaige of the legacies 
‘‘ hereby given,” muit be understood, already given ; and 
the subsequent words, “ hereinafter bequeathed,” must 
be intended, bequeathed by the same instrument, which ® P 
gives some farther legacies. 


The Loid Ciianclilor. 


n^ 





The construction, that I am obliged to adopt, t« yfiy i^'ehruary Sf, 
pifortwnate. But I cannot 'make the declaration prpi^y^d 
hf this bill, that the legacies, bequeathed by the unatteated 
c^icil, are charged upon the real estate. This is not a 
general charge of legacies, as Ilatmu v. Packer,Q>) I can 556. 

only marshd the assets, as Sir '^Joseph Jektjll did in 
Mc»ter& V, MmUt y.(t) |^2i' ^ 


CLARKE agaviit BYNE, 

THE bill stated, that Ilenuj the elder, by in¬ 

denture, dated the 20th ol Dmmkoy 1790, demised a 
field for 21 years to^the plaintiff, at the annual rent of 8i. 
who paid the rent to him until Jiltchatimas^ 1796, when he 
ceased to receive m cKiiin the rent; and it was claimed 
and demanded of the plaintiff in Ins own right by Henry 
Byne.^ the younger, under ^some dtej or agreement, be¬ 
tween him and Byne the elder, since the plaintiff’s lease, 
by which deed or agreement as plaintiffs understand, 
Byne^ the elder, gave up the rents and profits of the said 
premises, with others# and Byne^ the younger, was put 
into the receipt of such rents and profits, and thereupon 
the plaintiffs, having received no notice to the contr^'', or 


February 23. 

March 2 

The rule, 
that A tcoant 
cannai coss- 
pel hit) land¬ 
lord to mte«^ 
plead 

not imvail, 
where the 
(.laitn of a 
tim’d person 
aubca bj the 
act of the 
landlord suh* 
sequent to 
the com- 
mencementof 
the relation 
of landlord 
and tewtet. 
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J < j (ini >ll «ni i . . 


anycounter-clain>, 9 f diairrcnt from Byne^ the elder, tttoflied 
to HitHf, th«}oo%rr, and paid him the rent iroxn IfStfi, 
to ihf tnd of ISO'S, without mterrUptitpn* 

The hill f.u ther stated, that in 1802, or the beginning 
of IttOJ, tin pl.nnt.ffs wt.re served with a notice in writing, 
aigued by IJ luuid LcJ^Cy as trustee lor Bynt^ the tldtr, 
atating, that b} indtniu < <, ol lease and release, date-d rllt 
Ibth and ITtb ol Stpicmbu^ 1796, exttuted In 
the elder, andthe young, i, thiir estates wtu vest¬ 
ed in trustees, tor the puipust ol raising certain charges, 
agreed to be borne cqtialU between them ; and that Byne^ 
d*c younger, had rtlustd to pay his moiety; and therefoif 
warning the plaiinills not to pat him the rent, and tlws 
plaintifls hnding, upon inquiry of a soUcitoi, that there 
had been such conveyance, withhUd their rent. An 
arrear of three jears and a hall being due, both the 
Bynes thnatening to distrain, and, Bi/fte the yonhgfr, 
lJa^ mg brought an action, the bill was hied against the 
By'Ui-t j)ia\ing (hat the\ may inttrphad, otftiing to 
bring the lent into Court, and praying an injunction. 


The deft ndant, Byne^ the younger, put in a demurrer, 
both to the discover) and rditl; lor cause, 1st. 'lhat ac* 
cording to the bill, neither B//ue^ the tldtr, nor Bynr^xhe 
, yuungtr, have ant title to iht rent; and, therefore, they 

fire not the persons to interph ad in nspect thtreof; 2dly. 
That according to the *'bil) the h gal estatl? is vested in,atid 
the rent ought to be received b) trustees ; who are not 
parties. 

Mr. Belli in support of the demurrer. 

As in a Conn of Law, a tenant is not pettnitted todi»* 
putc his landloid^s title, so neither is it allowed in equity, 
even by a hill ot interpleader; and for the best reason n 
many titles perfectly fair’lnd hina fde^ being founded fa 
'possession- onlj ; no one looking beyond GO IPlSpo, 

^ general doctrine ib stated by |«ord jUtd is 
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v«iy Mmnglv laiti down^with refehsmce |o tVis particular 180?. 

, iu Dungiry v. dngoVe {&) Tile case ol Covutmi v. 

WtUiatHA^c) j& a ca«e M exception i the question being ’ 
raised by the act of the lessor ; which the tenant cannot Byiie. 
possthl^y dispose of; as* where the lessor grants annuities ^ 

to diflennt persons* all claiming upon the tenant; those 2. p, ** 
are incumbrances, created by the act of the lessor* with 
—vtoiih the tenant has nothing to do. This case is not ^ 

widtin the exciption, being merely the case of a tenaUtj 
calling upon his landlord, to t^hom he has attorut^^ 
tna ])‘id rent, to contest the point, whether he hi|l 
cuch an estate as entitles him to the rent j suggesting, 

4 h«t be has no title, upon the informutioii ot another 
person. 

The SolifAt&r.General and Mr. Ciffin Wilson^ for the 
plaintilF, insisted, that this case is precisely within the 
priutgipte of Cowtan v, Willhims ; a landlord by an act, sub¬ 
sequent to the demise, giving title to another person ; the 
tenant by that act placed in this situation, that both parties 
Wiay distrain upon him ; having no defence at *law against ^ 38§ 
the one, from whom he accepted the lease, nor against the 
other, to whom he has attorned, and paid rtnt. The dif¬ 
ficulty as to the trustees arises also from the act of the 
landlord. When the answer comes in, it will appear 
whether the trustees have any interest. 

The Lord ChaKcnLLon. 

The doctrine of Dungey v. Angove !s sound. Certainly 
a tenant cannot make his landlord interplead with a stran¬ 
ger* setting up a demand* But what is this case ? From 
3(796, to ItOSl* the rent was never demanded by Byne^ 
the elder, the original lessor ; and under a deed, Byney the 
younger, mm let into possession, and received the rents. 

This is precisely the case of Cowian v. WiUlarMy upon the * 

vuae grtnaii^. This tenant does not come to disef- 
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isor, firm the act of Itbl^twliorcl* The mommmt wm not by 
frautl, but wider a title, derived from the elder, 

Ctoe » Bj/ne^ the younger, subsequeid to the date of the 
,> plaintiff’s lease* The title of the trustees, is alsi» a title, 

' proceeding from the elder, creating uddilKni.d 

einbarrassnicnl. It may be necessary to amend the 
bill, eitiicr by making the trustees parties, or stiiK n.j 
them out aUoj^f'lhcr; but as hetwetn lh/ju\ the cldrrj 
imd Byne^ the }ounger, this is a cnuijilcfu case ot iuui 
, jpleadcr. 


Ithe demurrer must thcrefoie be ovcrnilvd 

I 


« S87 

Fek 28 
M«fck 5. 


*LORn SHIPBROOKE agamsi LORI) 
HINCillNORROOK. 


I 


, TIicCtwirf 
veluQited upon 
lotion or 
anotioQ to 
prosecute an 
Inquiiy* 
reeled by a 
decree numy 
years agt>, 
’but never 
pursued; tt*e 


A PETn'ION, presented iu this cause, stated the wiU 
of the Earl of//W{/a.Y, dated tht 27th of Jagmi 1770, 
devising his estates, in the Counties of KQrthampto}i and 
Buckingham^ upon trust, to pay che rents to Lord Ibm king- 
hrmk until the testator’s gi mdson, the laic defendan*. ychn 
George Montague^ should attain 21 j atid then to euiucy to 
the use of him and hi-, first ami other sons in tail-male, >vith 


P*rty apply- remainders over j md tlevisinathe testator’s estates in the 

ittg being 

some County of Durham to the same trustees, is trust to sell, 
Svi^ccree ^ and pay his debts and legacies, and to invest the surplus in 
«i*ly two the purchase of freehold estates in the County' of Sussex^ to 
dkte of ^ settled to the same uses as his Stiseex estates; and he 
repo^'^w^ gave his Smsex estates to the same trustees, upon trustj 
itt«de a party after Anne Mifia Montague should attaw 21, to convey to 
sfS-waSsT remaindeta to her first ^ other aooa 

but s^vsrai and da£tghteraaucGQ»sively in buhiaale, with femaindets 

years befoi-e 

the i^)|^Usa- OVer* ’ 

tlOttj . 
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By a eodicjl, dated th« 6th of ^wai^, t^yir, the teiitator isor, 
uirected, that» if the property, beqtieathed\or his debts, 

&c. should not be suihdetit, the deficiency should be mack 
good out of his Nofthamptont Buckingham^ and Sussex 
cs'aits : one moitu by the Northamptm and Buckit^ham 
< states, the other by the Sussex estate ; and he charged 
those estates svith the deficiency accordingly. 

1 lie testator died in 1771, and, upon his death Loi4 
ifiix ock took jjossessK/u of Horton house, part M- 
the AVr'///./ 2 "w estate ; and continued in possession tstitlll 
1781. yo/m Gcoige Montaguf attained the age of 21 after 
the sak of the Northamptonshire estate j and died without 
issue male. Amie Maria Montague^ having ^attained the 
age of 21, married Bichard ArehdaU s and died inSeptem-^ 
her. 1b05, having appointed her husband her executor. 

The petitioner, Bichard Arthdall^ the younger, is the eldest 
son and heir male of that marriage ; and being born on the 
rth of Siplember^ 1783, attained the age of 21 on the 7th 
f Sepinnhery 1804. 

The petition farther stated a decree pronounced upon the 
I.srb of yi^/y, 1772, establishing the will,and giving the 
tiecissary directions; the Master’i report, that he had sold 
I he Durham estate; and stating a very large deficiency for 
debts, &c. after application of the personal estate, the 
(jurehase money of the Durham estate, and the rents of the 
Ihttfmm and Sussex estates: the rents of x\ig Nortkampfzu 
estates not proving sufficient for the incumbranocs upon 
those estates ; and, that by an order, made on farther di¬ 
rections, on the 18th of December^ 3778, it was ordered, 
that the estates of Northampton and Buckingham should fee 
sold j and in case of a deficiency for the debts. See. it 
should be raised by sale or mortgage of the Sussex estate ; 

^ and that the Master should inquire, whether the then plain¬ 
tiffs, the trustees, had made any, and what rent of the man¬ 
sion-house and premises at Horton^ and whether the same 


l.or4 

ingferwi#^ 

in i »|ni > h i i ( ^| i y 
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* jtord Ship* 



had been in tlw oiichpKtbn of an)} peTaon, and whom; and 
iu case the Master shoutd find the premises to have (>ee^^ 
ot« upied, he was to set a vaUic on aoch occupation, by way 
of rent; and that what should be coming on sueii value 
should be applied in like manner as the rents and piotuK of 
the other part ol the Northamfitomhire estate was duected 
by the decree: viz. in aid oi the pcisoiul estate, ami ihe 
produce of the salt ol tht Durham t state to tlu debts, "Sec. - 
y^erving the consideration, how the ti<ii<Kn<\, il any, 
be raised* Upon the id of Jfatcfiy l/sa, a separattj 
jpffjpotut was made, stating the deljts. 


t 

* 38^ *The Master made his general report, dated the 2>4th fC 
JVbormiJer, 1783, stating the sale ol the Narthamptm and 
Stusex estates ; the Bmkingham estate having In in settled 
upon the marriage ol the tesiat<jr*s daughter, with the de¬ 
fendant, Lord Htnehingbrooky tht n Lord San<ixvt(ii, md 
that the rents and profits ol ihe Nottingham tsiait wti;: in¬ 
sufficient to satisfy the pa) ments, directed thereout by the 
will, by the sum of 15^. 9 ^ 


1 he petition farther stated, that at that time the petitioner 
was of the age of 2 months and 17 days ; and that h* ought, 
before the making ol that report, to have U en tiia ie a p iriy 
to the cause bv supplemental hill; and that, not having 
been made a party till several years afterwards, he as well 
by reason then of, as of his infancy at the date ol the report, 
is not bound by an\ thing containe d in the report, and is 
necessi^rily not bound bt any omission or neglect in making 
such : that m th it report the Master has omitted all 

notice m direction in the order of the 18th of December^ 
1778, directing an inquiry, whether the plaintifishad made 
any and what rent of the mansion-house at Mortohy &c.{ 
that notwithstanding that order Lord Bimhingfyrook edn- 
ttnoed in posst aabn of those preniiaest of the V8lo<^ 
of saiA 12a. 94 
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I'he original plainti^a being all a bill of revivor 
'ind supplement was filed’against all the defendants, 
and also against the petitioner, as eldest son and heir male 
of the late defendant, JsAne Maria Archdall; and by a 
decree, dated the 29th of July^ 1?'89, it was, ordered, that 
the former decree, orders and proceedings,should be earned 
on, and the accounts thereby directed, should be prosecuted 
against the present ^parties in like manner as thereby di- 
itcted against the then panics. 


The petition then, after detailing the subsequent report^ 
and proceedings in the cause, stated, that all the procefcd- 
lOgs since the 7ih oi September^ 1803, the day of the pttljf 
tiontr^s birth, except the order of 1805, directing inquiries, 
took place during his infancy ; and therefore he is not to 
be prejudiced by any want of form, neglect, or omission, in 
the proceedings ; that the petitioner, having become enti¬ 
tled upon the death of his mother, on the 16th of September^ 
ISO'Sf, to the Sussex estate, as tenant in tail-male in posscs- 
.sion, and in that character to the residue of the money 
arising from the sale of the said estates, after payment of 
the debts and legacies, which had been invested in the 3 
per cmt. bank annuities, obtained an order for a transfer 
to him under the act(<i) for the relief of persons entitled to 
entailed estates, to be purchased with trust money ; and 
that after he became so entitled, and since he attained 21, 
he discovered that the inquiry under the order ol the IRth 
December^ 1778, had not been prosecuted j that 17,000/. 
had been paid out of the purchase money for the Sussex 
estate, to satisfy die deficiency of the money produced by 
iht Northamptonshire estate, in satisfy ing the proportion of 
the debts charged on that estate; and the whole of tire 
legacies, anJ of the costs, with a small exception, had been 
paid out of the purchase money of the Sussex estate ; and 
that 3,000/. was due in respect of the occupation of Morton 
house, 8cc. by Lord Minchin^brooi^ which the petitioner 
was entitled to receive, towards reimbursing him the pay- 
VoL. 13. 43 
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1807. raents from the .purchase to answer *tbe deficiency 

of the purchase- ihcfftey of the Nohhttmpton estate. 

L<ivfl Ship- 

. bfooke ^ 

; ^ 7'he petition farther stated, that the Master, having do- 

; t« dined to proceed on the inquiry under the order ot 1778, 

""— tile |is titioner pppUed, b)' motion, on the last seal after 
JJic/icit tirni, 1 bOb, which motion h as opposed bn Lord 
Sandzvkh^ onlwogiounds : Ist. Th.ii after the omission in 
the repoit, following tlie Older aed the hngth oi time, it 
was against the praeiiie (>i ila (a uit to allow sudi ar. in¬ 
quiry to be now ptost ruled . 2.d> .'I'bat the inquiiy tiiher 
hnd feecn, or roust be prtsumt d to havi beui wal\ td j and 
the Lord Chanctllor hat ing intimated an opinion that tbn 
petitioner’s claim might be made by original bill* refua^ 
the motion. 


The petition therefore prayed, that the Master be 
at liberty to piosecute the inquiry, directed by the order of 
the IStb of Dnembtry 1778. 

The Aftorneij-Cfineral and IMr. Alcxamkr^ in support of 
the petition, insisted that the petitioner might obtain r«^ief 
upon pftition, without the expense, inconvenience, and de¬ 
lay of a suit; desiring not to impugn or oppose any decree 
or order, but to carry the decrees and orders of the Court 
into execution. A petition is the proper mode of carrying 
into execution decrees and orders of the Court against the 
persons who were parties to the suit at the time such de¬ 
crees and orders w ti e pronounced. The object of a peti¬ 
tion may be, not only to carry a decree into execution, but 
even to vary it, as a petition of rehearing, which differs 
from other petitions only in requiring the signature of 
counsel, with a view to prevent frivolous applications. In 
292 instance the person, against whom *the execution of' 

this decree is prayed, has by the petition as full notice of 
the relief soughs against him, as he could have by a biU, 
an equal opportunity unmaking his defence, and is even 
placed in more favourable ctrcumstancesi as he may state 
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^ whatever defence he has by There' i« no rule, ifior. 

. precluding the Master from prosecuting inquiries, directed 
by any^docrees or ord#||^ alicr the report under such de- lliloke**" 
k crccs or orders has heeaihuadc ; and though the direction ^ /• , 

Li. '-ii r /.. i-t>ui Hinch- 

by the original decree tor an account of the rents atid profits mgbio lUw 

of the testator’s estates was answeitd by the liisi i*poit, '' 
Staling that the Master had taken those accounts, the 
IMaslc r has in his si’i ond n poi i, without any new direction, 
but under the ordi i in the cni’iu.d derue, proceeded to 
taich a farther account of those rents and profits. Thcr^ is 
no ■waiver ; but supposing a waictr by any of the partlfes 
adult, the pctitioiitr not having been a party at the date Uf 
the report, of the 24th of November^ 1783, though he wa» 
tjhfiu in existence, and was a necessary party, cannot be 
bound by any eflect-of such report with reference to those 
'who were then parties ; and having been an infant during 
all the proceedings that followed that report, is still entitled 
to the benefit of this inquiry. All parties interested in the 
inquiry being now bs.fore the Court, capable of making their 
defence by affidavit, and the proceedings in the Master’s 
office, this is not a proper cast for an original hill; which 
from the number of parties, and the great length of the pro¬ 
ceedings, which it would be necessary to stale, would be 
attended with enormous expense. 

The SoVidtor'Ccneral and Mr. Leach opposed the peti¬ 
tion; contending, first, that this aj^plication was decided 
by the refusal of the motion ; as every thing that can be 
done by petition may be done by motion, *the other course m 3^3 
being adopted only as more convtmient, the ground appear¬ 
ing to the Court upon the petition, and not by the allega¬ 
tion of counsel only. They insisted, that after the general 
report under a decree, the Master could not prosecute 
a particular inquiry, directed by the decree ; and that if a 
-Terson is aggrieved by proceedings in a cause in which he 
is not a- party, the only mode of proceeding is an o1rigiu^^ 
bill, in the name of a supplemental bill; and they referred 
. |o £Wv. Johnes. (a) - * * 
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180 ?, 


Lord Ship- 
teooke 




The itt that no fresh 

right was communicated here: nor awy thing new to be 
slated. In IJayd v. yshnes it wm>''^eceiifiary to the 
new right coming in. This is apedtltm merely to carry a j 
Uetiee into eikCtutiou, 


The Lord CiiANcri.Loa. 


, , . I do not find, that there arc any precise or positive bo'Un* 
Distinction dariea between motions and petitions, as the> are to be ap- 
betweenttjo- pUeAtO Carry into effect decrees and orders, so as to exclude 
UdonTas ^p- ail discretion in the Court to grant or to refuse llicm, accort^ 
^effect circumstances. But, generally speaking, motion^ 

decrees and which have for their object to give effect to decrees aiid 
orders. orders, should be confined to cases where the order, w hi^t 
is to be made upon the motion, arises out of recent pro 
ceedings, concerning which there is no doubt. For, as,the 
adverse party knows nothing but by the notice, containing 
only the name of the cause, and what is prayed of the Court, 
the proceedings ought to be recent and notorious so as 
^ 394 that the adverse party may be supposed *to be perieedy 
conusant of all the steps and proceedings in the cause, as 
much as if, at a greater expense, they were recited in a pe¬ 
tition. On this principle, it is admitted, that 1 did right in 
refusing to make any order on the motion. 


What cases are of this sort, and what may require the 
formality of a petition, reciting all the proceedings in a 
cause, is a matter obvious enough in the application of the 
principle} but it is still a matter of discretion. Lord 
Money not E/dofit it is said by Mr. Alexander^ would not allow money 

motion i as the recitals in a 
tiwk petition, which must be justified by the proceedings to war¬ 

rant the drawing up of the order, would always speak foir 
themselves at any distance of time, or change of parties in the 
jpausc. A peti4w» ttpw t^his principle is the proper form 
pmceetBi^ to’^give effect to a decree of Jong stimding lay 
a party to the cause, entitled to the benefit erf it ; but by 
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this proceeding a decrei^ cnn ntiM* txe' nor alter¬ 

ed. To add any thlnii to a decree, the consequence of any 
proe^tding, which thi^l#cree had directed, the cause must 
be set down for far^ef directionSs. To alter the decree 
itself in the minutest particular, the cause must he reheard. 

The petitioner, ArchdalPi counsel, admit tliis ; and say, 
that they do not seek by this petition to add to the decree, 
or to any order made under it, or to annul any proceed¬ 
ing which has been had; but that by an order, ihade on 
the hearing of the cause for farther directions, in 
the Master, among oilier things, was directed to inqii^fe, 
whether the plaintiffs had made any and what rent of 
tile Manor house of Horton^ and whether the same had 
been in the occupation of any body, and whom, and he 
WM directed to set a ♦value on such occupation by way of 
rent; that in pursuance of this order, the Master made 
hi§ general report, on the S-ith of November^ 1783, the 
petitioner being only two months old, wholl)' omitting this 
inquiry, and that several other proceedings were had da¬ 
ting hie infancy without correcting this omission ; he be¬ 
ing besides not a party to the cause, until he was made so 
b> supplemental bill in 1789, and not coming of age till 
1805; and, therefore, the counsel for the petitioner say, 
that they do not seek to alter or disturb any of the pro¬ 
ceedings i but only that the Master should now 
an inquiry, expressly directed by the decree; which, 
it appears by all the subsequent proceedings in the cause, 
has not been carried into effect; that the right there¬ 
fore is clear ; and that the formal remedy is by petition. 


1807. 

Lord SfelA* 
brooke^ 

V. 

Lord Hlacli 
ing‘brot4c. 

,11, II unit* mnumjiiiiiii’' 

Ko additkxi 
to, or ftltietw 
lion in a de¬ 
cree, by mo¬ 
tion or peti¬ 
tion. 


* m 


To this statement I answer, that if the right was clear, 
and the petitioner was entitled as of course to the remedy 
he seeks, I should consider a petition to be the proper 
' form foi: obtaining it. Nor do I mean to say, that, if 1 
were to entertain the petition, and ultimately to order ar- 
eordiflg to the pfiayer of it, and what I ordered was in 
««.snhSilmce tight, any appeal could be supported on the 



$95 


1807. 


I+ord bhip- 
hrookc 


'LplHmch 

^J^pok 

. . . 


* 396 


CASESUN CH4NCCUY. 

gromid, that mi? tiding was impi<^erly done by petition, 
and not by bill* feui I considi-rj that according to th« 
nature and difecuUj- of the cast, tha^Court hai> a dij/*'e- 
tion to rcfu!»t to tuter upon it, ejccept by a bill tcgularly 
filed. 

The infant was not in existence whai the dt tree was 
made in 1772. nor,it the date of the oukr in 1778, the 
non-execution of which is the foundation of the jxtition. 
The Court had befoic u all tht ptojiei paities to the suft, 
the infant’s title coming in betueen his parents and pci- 
8 c<i|S entitled in rtmaindtr, bt liis -^jubjt quent birth m 
1783 ; and although I do not mi an to sa), that the rights 
of the inheritance art bound by the acts or laches of te¬ 
nants for life, as the) are by the acts or laches of tenants 
in tad, )et, on the other hand, it is an alaiiumg projiosi- 
tion, that there can be no quutm for an) person, absolved 
from any dut) or obligation bv a proceeding m a causae, 
that has all legal panics to it, until b) tht course ot na¬ 
ture and human ctenis, no person, n<*t then existing, can 
possihh tome into the world with rights, not concluded 
by the parties to the suit. 


This might go on mort than hall a century, In many 
cases. Suppose Loul Iltiuhvi^’nooL^ now I.ord Sand-^ 
wtchf were dead before this jn uion, or any thoughts of 
this petition, wh it means of defence would belong to those 
who represent him ’ 


As Mr. and Mrs. Anhdall had a diiect interest to insist 

on the charge on Loid Httuhmgbtook, the reason iblr pie- 

sumption is, that they had icason lor notenforeiugit. The 

money might ha\e been paid, oi the improvements might 

have swallowed up the lent, and made him a creclttoi, not 

a debtor j or he ifight have taken possession with tht eon-*^ 

sent of all parties, under an engagement not to be charged 

&fimt suitor ipfant ifeesides was made a party m 1789, 

^nd bj f»- aijid it is admitted, that an infant suitor is bound by 
eocs 
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lactics in the suit. It w?is equall;^^ffn to hi4i then as now, 
I do not ho\yev er go’ Ujion that, but ttpon thfe effect of the 
4cngth of time, in a gise so circumstanced, 

XV 

It is upon these principles that Courts of I,aw will not 
maintain the clearest rights, though not barred by statutes 
of limitation, after a length of time, analogous *to the re¬ 
quisitions of such staiiiics. Human affairs call aloud for 
such primiplcs m the administration of jUvStice. I do not 
' mt an to say, that they may be found to have any just ap¬ 
plication to this cast*; but a bill is the proper mode to try 
that question. Win a the bill is hied, the adverse party 
1 x 1115 demur to it; or plead to it. He may by those modes 
resist the account to be taken under such disadvantages. 
It is said, that the affidavits might furnish the same lights. 
They might in ever)^ case. The forms of the Court are 
ancient forms; which the wisdom of ages has established, 
and by which I am bound. 


39d 


isor. 


Loid 
broobe > 


V. 

Lord Hinolt; 
ingbrook* • 


Effect 1^ 
length ol 
time St taiR 
by analogy t( 
Uiestatutes 0: 
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Therefore, I think, the right of the petitioner, as it is 
connected with the time, and the forms of the Court, is 
not of a kind to be best discussed upon a petition j and 
although (as I have said) I do not think, that any tech¬ 
nical olijection could strictly be taken to this mode of pro¬ 
ceeding, yet it is in the exercise of the^Court’s discretion is 
a fitter subject of a bill. 
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ebon BLES^irr. 

THIS bill was filed by the capts^n of ii|M*mtcer, ‘^tSIned 
T/ie Happy Return^ against the owners forttn account, ac¬ 
cording to the articles, tliat had been executed for a dis¬ 
tribution of the prizes made by that ship. 

Mr. Fonhlanque and Mr. Hall, for the defendants, 
took an objection for want of parties, insisting, upon 
♦the authority of Moffalt v. Farqi(hari>on^(ii) that all per¬ 
sons intenssted must be p.iities, as was held in that case, 
though the bill was filed by the plaintiff on behalf of him- 
self and all the others. 

Mr. Rkhmds and Mi. Wetherelly for the plaintiff, 
said, in Adair v. The New River Company it was held 
not necessary, that all persons interested should be parties, 
admitting, that the bill in that cause staled that there was 
a great number of persons interested, and it was impossi¬ 
ble to bring them before tlie Court; the bdl in this cause 
having no such allegation, merely stating, that the articles 
were signed by a great number of persons. 

The Master of the Rolls observed, that this was the 
case of a plaintiff, instituting his own suit for his own in¬ 
terest ; that Loid llardwicke had certainly laid down 
that all must be parties; but the question was, whether 
that had been departed from. 


Leave was given to amend, by introducing a statement, 
that fhe bill was on behalf of the plaintiff, |md all other the 
mariners and persons, who had signed the articles, and 
had not received their shares of the prizes. 


7. The bill was amendetLaccordingly, The prayer of the 
amended bill, wtis an account of the shares due to the 
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jpiamtiff', as captain, an4 aU other ^ .^mariners 

apd ^tersons, entitled under the artiaes|''and that a dis- 
trihatK>p^ may he made* 

Ml. FonJbUinque^ and Mr. Hall, again objected, contend¬ 
ing, that the biU in its amended form, as a bill on behalf 
of the captain and others, interested under the articles, 
could not be sustained. They compared this to the cases 
of part owni rs of a ship, and other partnerships, in tyhich 
rU (he owners or partners must be either plaintifi's or delhnd'' 
ants* fa a bill fur a residue all the residuary legatees 
must be parties; and generally in all cases, where several 
persons have a same title, as jointly interested in the 
aame subject, they must all be parties. This rule is ab¬ 
solutely necessar), in order to protect the person, against 
whom the account is sought, from being exposed to many 
suits, to have the same account taken by other per¬ 
sons, having the same right. The only two cases, ip 
which bills of this kind are permitted, are those by credit¬ 
ors and legatees; but these are necessary on account of 
the situation and duties of an executor, and the peculiar 
nature of his trust; and the established practice of the 
Court is framed with this view. If a creditor will not 
come in before the Master, the Court restrains him from 
suing the executor at law. But in this instance, what is to 
prevent the rest of the mariners from bringing actionp 
against the defendant for their shares ? This bill is in trtph 
nothing but a bill by the captain for his share, for which 
he ought to hiang an action. 

Mr. Richards and Mr. Wetherell, for the phuptifiT* 

The general nde is clear: but it prill be (bund, that tlw 
cM^s of bills by legatees and creditors, are by no meapp 
the only exception to it; and it would be singular, if 
exce^iem ahould be permitted in tdiose biUa %lone, aitd 
refused on othm* Where pst Bsmef or evonii 

Voi.. 13. 44 
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Good 
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Blcwjtt. 
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1807. greater ^ jit rtiay jeitist. Upon thh grouml it 

iKicr was tjoubtec!, that a bill will bold by bouic tenants 
or cop)hoUltrs ol a JMauoi^ or by lome inbainj^.ii ol a 
p rish, on liLhall ol tht-mstlvee, and aU oi1ki& intercste4f 
to tsiabhsh the c us to in of a Manor, a right of common,^ 
fish n, {bci. Bills <.f tins kind are not unfrtqueiiily seen 
upon tins vtr\ point of pn7t moncj : there is a ease of 
{a)5Vfg$12 Letq-h\, ThotJias/a) whtTfi the objection was takul, that 
the hill was not on behalf ol the tnw gt net ally, and it 
seems consequently to be allowed, that a bill in that form 
would have done. But the case ol Chmudf May^{i)) 
Fmch, S92. is a decision quite in point. There a bill was biought by 
th * treasurer and pi opriciors of a tiumtrous suhscriptkiti 
company, on behalf of themselves and all other proprietors 
against then late treasurer for an account; and the objec¬ 
tion, now insisted upon, was taken, and overruled ; as it 
would be impracticable to make all persons parlies by 

name ; and the continual abatements would defeat the 

•« 

ends of ]ustice. Another authority of the same kind, is 
a late case of Ansell v. L%d(tihy in the exchequer , which 
was a bill against treasurers of a Tontine Club, by some 
members, on beh df of themselves, and all the rest, for 
an account and distribution. 


I'hese are instances of exceptions from the rule, re* 
quiring to be on the record as plaintiffs all parties interested 
in the right to be established. But in some cases the ex¬ 
ception IS pel mutt d with itsptci to defendants; where 
the rights ol those, who are not made defendanta, may 
401 be bound, or at least affeettd , as *in Adair v. The New 
(n An'f, vol, Kwer Company ,(d) so in Cuthbert v* Westwood^{b) whefe 
ib * ** down, that in a bill to establish payment in lieu of 

2^. tithes against the land-owners it is not necessary to make 
the occupiers defendants, on account of their number; 
and in the ca|c of Bheae v. The Undertakers of the lATid 
(ft) 3 Fq Co. Bank (c) a bjU, ctdiing upon 16 of 250 subscribers, to 
db. 100 . jfi t. make good id the ]^lamtiff dieir proportions of his loss, ' 
was bntertauied* 
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The present case ohviai^^ly fulls the necessity of 
the excepcion. If a prize agent cannot be made to account 
unless all the crew of a ship are parties on the record, it 
linay fairly be said, that he can never be brought to an ac¬ 
count in a Court of jBqUity. 



Good 

V 

BWwitt 




f' 


Thu Master of the Rolls. 

I have considered this point. There is a strong re* 
aemblance between this case and that of Chancey v. May* 
In both cases a great number of jjersons associated together 
for the purpose of the adventure, under the agreement, 
Oommon to all. In Chancey v. May^ the other persons 
could not possibly have been made parties ; and the rule 
was dispensed with. If this is to be in any case permit¬ 
ted, no case can call more strongly for the indulgence, 

than where a number of seamen have interests; for their 

* 

situation at any period, how many were living at any given 
time, how many are dead, and who are entitled to repre¬ 
sentation, cannot be ascertained. This is a case, therelore, 
'that calls peculiarly for that indulgence. It is not a case, 
where a great number of persons, who ought to be defend¬ 
ants, are not brought before the Court, but *are to be 
hound by a decree against a few. These persons have 
interests as plaintifl's, and there is no greater inconvenience 
than in the ordinary case of a plaintiff, suing on behalf of 
himself and all others. If the* inconvenience should arise of 
such a claim being brought by any person for his share, 
the Court would have the same power of redressing it as 
it exercises for the protection of an executor. 


The decree was made accordingly.. 
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ASHB0RN«AM a^aimt THOMPSON.. 

A CI.AIM of ihtere<it and ctSsta isri^ made against e%4 
ccutors, under the ciicumstantcs appearing on the Maa- 
tt 1 ’h rt port, that they h.nl in their hands for 20 years large 
balances, upon an average above 1,000/. and that they 
settled the account of an agent of the testator, inolutling 
an allowance ol commission at 5l. per cent, though no 
such charge had been made during the life of the testator. 
A sum of 600/. also appeared b> the report to be the pro¬ 
fit upon stock transactions. The will directed the pro-* 
petty to be laid out in the funds, in trust, for the plain- 
tiffs. The executors by their answer represented, that 
they kept the trust-money at their banker’s to a separata 
account. 


Mr, ronblantjfue, Mr. Trower^ and Mr. MacMocj^Sy fot 
the plaintiffs. 

Executors, keeping money at their banker’s, though 
plated to a separate account, are liable to interest; being 
^ 403 under iheir controul, and increasing their credit ^at their 
banker’s. Thtir line of dut) is muiked out by die wiH^ 
to lat out the properly in the funds foi the benefit of the 
plauitifK. I’he other legacies being very inconsideiahle, 
and the dividends of the proptrtj in the funds sufficiimt 
fhr maintenance, there is no fcason for keeping these ba¬ 
lances their hands ; nor is anj reason pretended. They 
«ay merely, that they kept the money in their banker’! 
hands, which is never admitted as an excuse ; Millmrd’s 
(«) jinte, vol Touuge V. Combe,{b) Piety V. Stace,(t) 

1 more V. ) If they make interest, they shaW 

4 r ,'403 he charged with interest at the rate of the Court; if they 
made interest, or a graater profit, they shall be char- 

U) Jure, voi. ged accordingly. v. Mart,(e) 

7 - p. 124. * 

(r) 4nte, vo) U p 5?. Moiky T. Ward, ante, Vol 11. p 58t Mate v* Scalest 
ante, vol 12. p. 402. 
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The account should be uk<$h With WjstsJ ^ to 
. compound interest^ accordJflig to Ro^adv, Boehm.^f) 

A*8 to the charge of commission, in a late case,(^) a 
claim of commission by Sir Stephen Lushmgton^ was dis¬ 
allowed by Lord Eldon^ on the ground, that no charge had 
been made during the testator’s life. 

This is also plainly a case for costs,according to ^Saewrv# 
Umd.{]i) The exc cutors investing money in stocky trans¬ 
ferring stock into then own names, and trafficking with 
it, cannot represent that they were not guilty of a bleach 
of trust. * 
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Pwt, 4or. ^ 
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*Mr. jRiefyards and Mr. Thomson^ for the defendants, * 404 
admitted that the executors must pay interest for the 
balances in their hands, according to the regular course ; 

^but observed that the habit of the Court is not to charge 
compound interest; and the case of Raphael v. Boehm 
Was a case of very special circumstances, upon a will ton* 
mining very particular directions for accumulation. 


The Master of the Rolls pronounced the decreCj, 
with costs, against the defendants, but went into the cir¬ 
cumstances, as a ground for it; observing, that ht did so, 
seeing the rule laid down in Setr^ v. fftnd^(a) in that ge- («) , ^ 

tietal manner; that tvhere interest is given against execu- 
tors for a breach of trust, costs should follow of course ; 
a proposition to which he was not quite prepared to ac¬ 
cede, as there may be many cases in which executors must 
pay interest, which would not be cases for costs. 


Ward, 

voUl. 


i 
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SHEE a^aimt HALE. 

JOHNMOOTHAM^ by his will, dated in JI/arcA, i80d, 
gave and bet|ueaihed all the residue of his real and per¬ 
sonal estate to ttusites, upon tjust, to *pay to hts son, 
John Alootham^ the yearl) sum oi 200/. clear of all de¬ 
ductions, during the term of his natural life, or until such 
tittle as his said son should attualh sign anj insiiutnLnt, 
whereby, or in which he should contract or agree tc sell, 
assign, or otherwise part with the same, oi an) part thire- 
of,or in any way charge the same, or any pan thereof, as 
a security for any sum or sums of money, to be advanced 
or lent to him by any person or persons whomsoever, or 
in any other manner whatever charge or dispose of such 
annuity, or any part thereof, by aniiripation, or wherthy,, 
or in which he should authorise or tmpowtr, or intend to 
authorise wer any person or persons whomsoever 

to receive such annuity, or anv part thereof, except onl) as 
to the then next quarterly payment, alter such auihorit) or 
power should be given ; sm h annuity or annual sum to be 
paid to his son, John Mootham^ by lour equal quarterly 
payments ; and he declan d his will to be, that in case his 
said son should at any time sign or execute any such in¬ 
strument or writing for the purpose, or for any of the 
purposes aforesaid, (except as aforesaid,^ then and from 
thenceforth the same, and eviry part, thereof, should tease 
to be paid or payable to him, and should sink into the 
general residue of his personal estate. 


By a codicil, dated the 27th of December^ 1803, the 
testator bequeathed th^ residue of his estate and efllcts to 
the same trustees, upon trust, to pay the interest and pro¬ 
duce thereof unto his wife, Elizabeth^ during her life, and 
after her decease, directed them to transfer such residuary 
^'personal estate to other persons* 
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The testator died on the 6tK of yu///, 1804. John 
Mootham^ the son, being in confinement for debt, took 
*ihe benefit of an insolvent act, passed on the 30th Jidy^ 

1804, and the annuity of 200/. under the will of his 
father, v/as inserted in the schedule of his property deli¬ 
vered in, and signed by him. 

The 1)111 wa-j filed bj thf assignees under the insolvent 
act, claiming the annuity. The answers raised the ques¬ 
tion, whether the annuity was foifeited and sunk into the 
residue. 

(a)Mr. Rtthardf and Mr. Roupcll^ for the plaintiffs j and (a) The jar- 
Mr. Fonblanque and Mr. IT. Agar^ for the defendant, 

MoothatUt contended, that Moothamy the son, had not rtlati^m. 
done any act that could incur a forfeiture, which is to 
be construed stncilv; and in this will an act of the party 
IS intended, not an act of law. 

Mr. Thomson and Mr. Btnyony for the residuary lega¬ 
tees. 

This is a plain case of forfeiture under the words of 
this will, which are very compichensive, speaking of any 
instrument whereby he shall authorise or empower, or 
intend to authorise or empower any person to receive the 
annuity. It is b> his own act that he is to have the bene¬ 
fit of this in'^olvt nt act. He cannot be discharged, unless 
he signs schedules, and gives notices, &c. This act is 
purely for the benefit of the ^ebtor ; not compulsory, as 
a commissioti of bankiuptcy, or the clause in the Lords^ 

Act; but the debtor has an option whether he Vtill takq 
the benefit of* it. No one can doubt his intention, when 
he signed the petition and schedule. He has therefore 
itone acts by which the annuity is forfeited^ 
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y** Tlie intention of the testator to make tl^ imtnntv per 
son il to his son, cannot be doubted. Hbe qnesiion is, 
whither that mttntion is sufficiently txpJesstd. Hi has 
gont awkwardl) about it, by expressing paiticular acts. 
His son was not to have this as a fund of crcOit. i he 
testator supposed he had sufficiently guarded against th.it. 
It appears to me, that thi son has done an act within this 
will, to authorise or empow tr oihi is to i ecc ive this anmnt>. 
This differs from the case of ihi binkiupt. I'he bankrupt 
had not done any thing. I he insolvent debtor was not in 
a situation to be compelled to part with this aimuuy. He 
might luvc enjoved it for his life. The signing the pe¬ 
tit! tn and schedule appear to me to be clear acts. As to 
the intention there can be no doubt. 
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RAPHAEL a^-mnst BOFHM. 


March 9, W 
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THIS cause came on upon a petition, presented by the 
defendant, to rehear the decree,(a) pronounced *by Lord 
Ros}>lyn, upon the 26th of yuly-, 1798. 

Mr. Perceval^ Mr. //cirf, and Mr. Mitford, for the 
defendant, in support of the petitipn. 

(a) See the former report, ante, vol 11 p. 9? 


inttt 

^ Decree diweting a compamtioh of mtercst at 5/ per cent on dl sums received by 
him, ■while in his hands, “ and that the Master do m such compulation make hidf- 
Jrearly rests ” 

^ The object of that diroeiion id to chttyM compound interest, and the decree, though 
perhaps gowig fflrtfaei than usual, wadi held under the circumstanees, the executor 
having kept the whole property m his hands, proper!} cxccuUd fay a coaEipoUlioiii 

balance 



’ 1fhisi,:4ci!ree, direcif&§..t|i»e iicc9f*^;;|^it''|^We.8t 9i Si 
per c^(, upon all suipi^ p}Q««y from w rtfspecuve times, 

; ^ witich they this ’exetp-otor, and with 

Iwlf yearly res^^ upon an ermneous principle. 

There is no instance of charging an executor In this man¬ 
ner, upon the princff®<i of compound interest, even when 
the Court has been disposed act vindictively against 
him, for which there is no ground in this instance* Even 
in that case the Court does not call upon the executor to 
pay more interest than he did or could make. Waritig V, 

CunUffe>{a) Nightingale v. Lawson.^Ji) Unless the Court (®5 ^ol, 
is bound by the particular directions of the will, the ac- (i,y{ uro. C 
count must be taken in the ordinary course, at 4/. per cent^ 
and without rests. The direction of this will is, that he 
shall account, with legal interest, which expression must 
have reference to the character of the person who is to ac¬ 
count* If this executor had laid out the money in the funds, 
the capital would have been less by above 7,000/. than it 
is, according to the manner in which he has accounted* 

Lord Eldon intimated his opinion, that this decree had 
gone farther than usual, and expressed considerable doubt 
of its propriety* 


leof, 

Haiihael 

V. 

Boehm. 


The Solkcttor-General Mr. Richards^ and Mr. Thomson^ 
in support of the decree. 


This decree was made, not upon the general rule, but 
upon the particular circumstances, the special *directions ^ 
©f the will, and the conduct of this executor. TTie will 
has an express direction, that the executor shall have no 
benefit from the money in his hands, and that he shall 
make the interest accumulate for the benefit of the legatees* 

He might in the funds get a great deal more than $/./>er 
cenu His conduct S$ to the sums of 30,000/. and 1S,00(^ 
was, that the former was in his hmtds three years and 
an half,, the latter two years and an half. The possible , 
hasard.mus^ be considered. He might be a man of great 
: 45 
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landed propesi^, the t|t6«6y might be lost The 

Court will not take into conaiderarinn the calculatiobi upon 
which it is represented, thalihe if the property 

had been invested in the funds, w^t'laifre been 7,OO0ll.J 
1* ss. 'The Court will consider, whaf the gain might haVe 
been. Wanng' v. Cunltffe^{a) probably, was the common 
case, with no particular direction. As to what is said in 
Nightingale v. LawsoriJh) the direction to lay out interest 
in the funds may be complied with the next hour. The 
expression “ legal interest,” under the directions in this 
will, cannot be understood interest according to the course 
of this Court; which is adopted only, where no other rate 
is mentioned in the will, according to the usual expresaion 
in every decree. The difficulty of an immediate accumuP* 
lation, in the case of real estate, is removed by this teStn^ 
tor, pointing to the funds. Half-yearly rests are directed j 
as dividends are paid half-yearly, which might have been 
laid out immediately. 


Mr. Percevaly in reply. 


It is plain, that Lord Ekbn would not have taken so 
early a period, pointing at this, that a time should be fixed, 
* 410 which it might be said, the defendant had *money in 
his hands ; a time, not actual, but supposed. Is an ex- 
ecutor, liable to all the demands, not to have an allowance 
of any period, to look into his affairs ; to see what sums 
he is to retain for the expenses, which he is bound to de¬ 
fray ? In the first half year there are payments to the 
amount of 5521. farther payments in the nesn half year j 
and in a subsequent half year the payments exceed 1,900/. 
How are thek payments to be made, if all the property is 
locked up ? There are also regular payments for maintc- 
liancc, actusdly allowed. 
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I agree with ks^ the general principle, upon 

.{^ich thisMecreap ilwinded; and it is not easy to mistake 
the opinion of Lord Eldon^ as far as I have coll-jctcu it 
iromthose parts of the judgment that have been read. But 
I am not quite sure, whether sdme consideration is not re¬ 
quired as to one part of the case. It is truly observed by 
the Solicitor-General, that this decree was not pronounced 
upon the general rule as to the duty of an executor, found¬ 
ed upon two principles : 1st. That in order not to deter 
persons from undertaking these offices, the Court is ex¬ 
tremely liberal: 2dly. That care must be had to guard 
against abuse. There is no difliculty upon this will as to 
die duty of the person, acting under it as executor. I'hc 
teatator directs his funds to be administered according to 
the law of Eiigiandy subject to the directions of his will. 
The legal rate of interest of the country I must take to be 
Si, per cent, that which the law allows as the standard of 
interest. Accumulation of the surplus beyond the mainte¬ 
nance of each child is directed; and the testator had in 
view, for that purpose the government *funds. There is 
no doubt, that if the executor had immediately upon re¬ 
ceiving property, particularly that large sum, invested it 
in the funds, to accumulate, according to the express di¬ 
rection, and the condition Imposed by the will, he could 
not have been called upon to account at the rate of 5/. per 
cent, unless by the fluctiuufon of the funds, the produce 
had reached that amount; for he would have acted in 
the plain ^d direct execution of his trust. But tiiesc 
large suma^were drawn out of a situation, where they 
were producing the legal interest required by the will; 
and yet it is contended^ that he is not accountable for the 
legal interest, positively directed by, the will to be the 
standard. The executor certainly never can be admitted 
to state that. 


HapUael 

Boehm. 


* 411 











HI ■ ' j 

_ fi’ s , ' 

im, I aiso agree, t|(i|t|l^ acomnt oe^ be decr(?*cl tiridi 
rests. It is cleat*the report of this case, thlf tord 
****y*^“' Eldon wbidd have made the i^iae del^, hs to the rate of 
Boehm, interest, at 5/. per cent* and Widt^WP^arly rests; an«l;|;( 
upon this principle, in which I concur, that a trustee, 
directed to do an act, from which themtui pte trust will 
derive a particular advantage, not performing that trust, 
shall be charged precisely in the same manner as if he 
had performed it. Lord Eidon says, he shall not be per¬ 
mitted to go back, and account, as if he had invested the 
property according to his trust. Certainly a trustee cannot 
be permitted to speculate in that manner instead of per¬ 
forming his trust. 


The difficulty I feel is upon this point, whether evonupoo 
the principle of this will, the executor was called upon 
immediately to pay in the whole of this sum of 30,0004 as 
if there was no trust to be performed ; or, whether some 
^ 412 account should not be taken, and a ’•''time fixed, from which 
the fund should be considered productive; which can be 
ascertained only by an account, determining what sums 
he might lawfully retain in the due execution of his trust. 


The Lord Chancellor, 


March IQ. 



1 shall not make any alteration in this decree. I agree 
to every thing that appears in Lord judgment; 

And have conversed with his Lordship, who says, if the 
cause had come originally before him, he should have found 
so difficulty in making the decree according to the sub¬ 
stance and jus|;ice of the case; and Upon this dear princi¬ 
ple, in which I perfectly concur, that the duty of this ex- 
eeutor does not depend upon the general rul<^^ as it relates 
generally to administration of assets, but upon the special 
rule prescribed by^this particular will; by which accu¬ 
mulation is directed, the particular mode of accumula-, 
tion is pointsed out, and the executor Is ” by the 
will, that he is to derive no advantage from %e frust. 







The great objet^jof-'ibe the.b«nefi* of'the in- 

. • if the eicectlUr had 'his baa4e thonejr to 

answer the prc^^diilk of ^e trusty 10,000/. for in¬ 
stance, sum, such,* that the Court could see 

an intention to adlminister the trust, according to his duty, 
and the quesdpn had bfqn only, whether he had reserved 
too large a sum, I woul^'b^^'^ given him the most liberal 
measure. But, not beginning to act upon that principle, 
keeping the whole of the property in his hands, he shall 
not, as Lord Eldon says, be allowed to look back, and 
have the account now taken, and the allowances made, 
as if he had acted upon a diflVrent principle. My opidion 
is therefore, that this account is properly directed $ and I 
am satisfied, that, ^^aflirming this decree, I decide accord¬ 
ing to the real justice of the case. 



'W.., 
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Decree affirmed. 




O’KEEFE agmmt JONES. 

!''' ’’ 

NICHOLAS RICE^ by his will, dated the 26th of 'k4p<* 
iember, 1765, devised a plantation called Fowl 
Barbadoes^ with the stock, upon trust, subject to annuities 
to his children ; that the trustees, after his debts and le¬ 
gacies, should be discharged out of the residue of the 
rents and profits, should deliver up the trust 
misea to.his son, John Kke^ for his life only; W to he 
ip no wise subject to his debts, engagemenui, hr tpeum" 
v-hsrancea J hud after the death of John Bice^ the Testatpr 
dey^/M!)^ tW .premises to tlie first and other sops of Ms aMd 
^fce,scverallyandrMpectively 
reiphluder to the use of the testator’s ddeat son, il^Mam 
i?ic^,fpr his life; with remainder to his first and other sons, 
, seiye|hliy.and respectively, in tail male; with repSiinder to 
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CASES' IN CHANCigiE,. 

riie wie of the tcitatoriWtofli, Nicholas for his life ; 
wilhi remainder to the,!|ii^df the first and other sons ;df 
his said son* Michotas Mce^ scwi^fy and |)Lieces8ivelj' in 
tail male ; and in default of such issue, <h^Vl© the devi¬ 
sor’s next heir at law. « 

The testator died soon after the execution of his will, 
leaving yoAn JRive^ his eldest son and heir at law, IViHlam 
having died in his father’s life, and Nicholas Rkc^ the 
3 ?T)anger son. All the previous charges being satisfied, 
yohn Rice^ with the consent of *the trustees, entered, 
and Continued in possession until his death. By his will, 
dated the 13th of September^ irb9, reciting, that he was 
seised in fee of the Fowl Bay plantation, he devised the 
said estate, in trust, to pay to his wife, 1,5(X)/. current 
money of Barbadoes^ and the yearly sum of 400/, during 
her life, and subject to those and other legacies and his 
debts, and devised all the residue of his estates to his 
nephew, yohn Rice Callcndar^ and his heirs forever, 
yohn Rice died soon after the date of his will, without 
leaving issue. Upon his death, his brother Nicholas en¬ 
tered upon the Fowl Baij plantation, under his father’s 
will, and continued in possession until his death, in May^ 
without le.avittg any male issue ; but leaving Alice 
XMkijdar^ his sister, and heiress at law. 

The hMwas filed by the widow of yohn Rke^ having 
alsb iundVed her second hushand, praying, that the will 
yohn Rhe should be established, and what was tltie bn 
ficciouitt 0f her legacy and annuity should be paid. Alke 
, by her will, dated the 15th of 1802, de- 

fisied thb p^ntmion;:’of Fowl Bay fo her son, Mchoks 
Mki^ChUmiat^ and |iis heirs, subject to a trust term of 
5i0OybfifS, tb raiiie OTirtain sums. The defendants claim- 
’ed 'w^, a|d oue ''of them was her heir at law. . 



Vit.ilitt;;/' ’ * 

IN CHANCERir. 

Mrk MV. J5e/^i for the 

Jtlkintlfir, contended, that the la%i^ibitation in tfe pf 
Nkh^kts JSici;‘i'0i!j» testaSiiri to hw '**** next heit at law,” was 
only a t>f the reversion; the same in effect as a 

limitation to his “ heirs not a designation of any parti¬ 
cular person, as a purchaser; in which case it could be only 
an estate for life. They cited Clarke v. Smith.{a) 

♦Mr. tTart^ Mr. Thomson^ Mr. Cooke^ and Mr. Rmp^U^ 
for the defendants, insisted upon the expression, used in 
this limitation, a term of purchase ; and upon the inttnuon 
not to give the eldest son any power over the estate, anx¬ 
iously limiting each son to an estate for life only: the effect 
of the last limitation, therefore, must be a contingent 
remainder to such person as shall be the heir of the devi¬ 
sor at the time, when there shall be a failure of issue of 
his sons. 




' 

■ 



The Master of the Rolls. 

It is contended, that this testator has disposed in such 
a manner, that his son yohn had not the reversion in him, 
but that the ultimate limitation is a contingent remainder 
to such person as shall be the heir at law of the devisor at 
the time, when there shall be a failure of issue male of 
his sons. That, however, clearly is only the common limi¬ 
tation to his own right heirs, when he had made as many 
limitations as he thought proper, tying up the estate by 
entails. The argument upon the word “ then,” is nothing. 

A limitation to a man for life, and then to his heirs at law LimltatSWi Sf^ 
is a fee-'aimple; that word indicating only the order in 
which, not the time at which, the limitations are to take to bis Wbli'l 
place. As to the intention, inferred from the circura- fee,^i®pte, 
stances, that estates for life only are given to these * 

parties, there is nothing in that. The only object of dje 
devisor was to insure the entails to the issue of die|e 
parties. It happens frequently, that the reversion vests in 
the eldest son, who has only an estate for life j and, when 






':tiie ^sor my%i^'i^:il0p>%- iapuia^, »? w^Jy* 

to they <*iP‘ 

therefore took the revisfajow, a»i conse^^tly had 
richt to make this charge, wider wtp^* plaintiff 
claims. "’■ • 
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•MOGGRIDGE a^aimt TIIACKWELL 


» March S . . '' . ^ . 

pflllbie decree jhe decree in this cause(a) was affirmed, upon appeal 

Affictte to the House of Lords. 


/ 


(rt) Jntc, vol. r. p, 36- 
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PROMOTIONS. 

In Hihty Term, Mr. /fart and Mr. Thomson^ were 
i^polnted his Majesty’s counsel. 

^ri Martin and Mr. Leach, were called within the bat 
by patehtt o( precedence. 
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CASES IN CHANCERY. 



THE SITTINGS AFTER HILARY TERM, 


a GEO. III. i8or. 


Rolls. 

SrACKPOOLE against HOWELL. March 9 . 

* 418 

•SIR Gregoru Page Turner by his will, dated the 17th 

Ilf May., 1790, (kvised his real cstiu s to his family in to a person, 

strict settlement, appointittg t!ie plaintiff and llie defend- ecutordsjdvl 

ants Hoxvdl and Maberlq., trustees to preserve contingent 

• I 1 e L L- t. charae. 

remainders; and, arter bequuiihing to the same trustees ter, tliough 

aome small leasehold estates in Oxfordshire., in trust, for j^'^conne^e^ 

the persons, who would be entitled to his freehold estates unless there 

of inheritance, .so far as the rules of law and equity would stancesT*^"**- 

admit, gave and bequeathed all his personal estate, the fhywing.that 

said leasehold estates excepted, after j)ayment of his debts for him per- 

and legacies, funeral expense,s, and the charges of his caie 

trustees and executors in performance of his will, or in circum- 

' stances 

eoostiquence thereof, to Stackpoole., Howell, and Muberly, raihcr the " 

upon trust, that they, or the survivor of them ^should, 

as soon as conveniently might be after his decease, invest by codicas, 

the same in the purchase of real estates of inheritance, to sons\pp^l- 

be settled to the same uses as his real estate ; with the e‘i 

by die wia, 

usual directions for payment of the interest in the mean standing all 

together,and 
equal in a* 
WK'Hint. 

, On® of the executors therefore, having renounced* not entitlei} to the iegachis. 


Vol,. 15. 
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1807. time to the Jicrson 84 who woiiltl be entitled to the Tents, 
lor the indemnity of the trusiect., and tor the maiMie- 

Sta kp )ule 

s lunce and ad\ .incement of his thildren, and iifttr ap- 

jiointing his wile giuu'iian, and declaring, that il an> 
of his said luistics should die, or desire to be dis- 
chaigvd liJin ibc trusts ol his* said will, the said inis- 
tess, oi fht simivoi ol them, should, with the trujsmt 
of his wife, appoint aiinilicr trusUc. He appointed 
pook^ Howrll^ and xiki/ni/ify cxi.tutors ol his said will. 

By a codicil, dated the 19th of Ji/tiy, 1790, the tes¬ 
tator give to his will, lor htr own usi, all his wearing 
appaiel, watilus, jewels, kc. He also gave her the 
sum of 2,0(K)/. He then gave to the three persons, 
whom he had b\ his will appointed his trustees and ex¬ 
ecutors, and to his steward, legacies in the following terms. 

“ I also give to her brother, Mr. Joirph UowfUj, of 
“ Clutu\ in the Countv ol K'.rjdky tlu sum of 3()0/. i 
“ also give to Gcoif^c StM kp.oiCy hsq. of GrOAV< ?}or-pIaci\ 
“ LondoUy the like sum of .300/. I also give to Mr. 
“ 'I/ninrn J\Jahcrh}y ol ILitton-Gurdeny attorney 

“ at law, the like sum ol JOO/. I also givt to iny steward, 
“ Mr. John Lainby of Bhuh/ieatliy Ktnty the sura of KX)/.’’ 

By another codicil, tlaicd the 7th of Augv!>ty 1800, 
the testator gave to his ekhst son, lor his own use, all his 
^ 419 wearing app.uel, waiclics, & . and to his *wift, during 
her natural life, the use and enjoyment of all his jewels 
and plate, and after h^r vleath, he. gave ihtm to his eldest 
son for his own use. Hi then gave the following pecu¬ 
niary legacies. 

“ I give to my wife, dame Frances Page Turner^ the 
“ sum of 1,0004 1 a^so give to her brother, Johiph 

“ Howclli, of Alarket-Strccty in the County of I/ertSy the 
sum of 200/. 1 give "and bequeath to Geoigt Stari- 

** poole^ Esq. of Grosvator-place, London, the like sum 
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“ of 200/. I also give and to* Thomas Astky 

Maberly^ Eisq of Bedjord-Rb^^ attorney at law, the 
“ like sum of 2U0/*” 

Mr. StackpQole^ renounced probate ; but "Maimed the 
legacies, given to him by the ci/dicji;^ to obtain which, 
was the otject of the bill, as given u/ihc plaintiff, not as 
executor, but as a mark, of friendship and kindness. 


i8or. 

Stdckpuple 

V. 

floV.'fU. 


IVIr. Richaid.i^ and Mr. Cooke^ for the plaintiff, con¬ 
tended, that iliere is no authoritj', that a legacy to a per¬ 
son, who happens also to be the executor, shall not have 
effect, unless lie proves the will; that for that purpose 
it must appear to be a legacy* to the executor, intended 
for him in that ciiaracter, and upon condition, ihat he 
shall not have the legacy; unless he answers the descrip¬ 
tion of cxi'cutor. 


Mr. Alexander and Mr. Daniel^ for the defendants. 


The only circumstance, distinguishing this case, is, 
that the appointinem of executors is first made ij) the will, 
and the legacies are afierwards given by codicils. But 
the legacy must be undersiood to be given to the plain¬ 
tiff as extciUor, being previously aj^pointed ^executor, *■ 420 
and not acting, he has not complied v ith the condition, 
upon which he was intended to take the testator’s boun¬ 
ty. The case of Read v. Uevayiies^ia) where the legacies 
yvere held to be given to the executors in that character, is 
much weaker than this. I'hese legacies, being given to a 
persori who is executor, the conclusion is, that they are 
given to him as executor. The codicils contain legacies to 
other persons as well as these to the executors; but in both 
the codicils the legacies to the three executors are equal| 

(a) 3 Bre. C. C. 94. By the will in that cause, the testator appoints 
Devaynea and Smith, his joint execiitor^n England, and requests them 
to accept 100/, each, for tlie friendship uiey have always favoured him 




Stackpoole 


V. 

Howell. 
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and stand together f tl^dugh, it is true, other legacies 
stand before and affer them, which circumstance cannot 
have any effect. 'J’he inference, stronjpf, if not necessary, 
from the manner in which these legacies are given, ;md 
their equal amount, is, that they are given in consideratio® 
of the chaiacurof the legatees: the single circumstance 
of resemblance ameng them. 


Mr. Rkhardi>\ in reply. 


IwReadv* Devayncs^ the Master of the Rolls consider* 
cd the gift of the legacies, and the appointment of the ex¬ 
ecutors, as having connection with each other. It appears, 
b} the probate of the will, that they are in the same sen¬ 
tence; and Lord Ahanley^ united those circumstances. 
The proposition, now stated, is too broad. After the ex¬ 
ecution of the first of these instruments, the testator does 
not notice these persons as his executors; the last codicil 
being execiiled after a lapse of ten years. The single cir¬ 
cumstance is, that these legacies, though given with others,, 
happen to stand together. 


*The Master of the Rolls. 

♦ 421 

The question is, whether you must not find circumsfan# 
ces to shew, that the legacy was ihtencled for the executor 
in a distinct character, otherwise, the presumption pritna 
facie is, that it is given to him as executor. There is 
something in the circumstances, that the testator has pot 
these legacies together, and that in both the codicils, the 
legacies to the executors are of precisely the same amount, 
it does seem, as if the testator considered them in the cha¬ 
racter (d excoitors only. 1 think the plaintiff ia not enti¬ 
tled* , ^ 
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EAST-INDU COMPANY against BODDAM. 

f 

IN this cause,(a) after the decree, pronoundbd by the 
JLord Ciiancellor//^) a pedti^ of reiv^n^ was pre* 
sented, by the same defendants appealed from 

the decree originally made at the Kolls. 

The Attorncij-Generul^ for the plaintiffs, took the objec¬ 
tion, that this cause, having been heard at the Rolls, and 
again by the Lord Chancellor, upon an appeal from that 
decree, could be again heard only upon appeal to the 
House of Lords. 

Mr. Richards^ and Mr.* Beli^ for the defendants, in 
support of the petition of rehearing, insisted, that they 
were within the rule that prevailed in Brown v. 

*The Attorney-General. 

The effect of that case, is only that the party is entitled 
to one hearing before the Lord Chancellor. That case is, 
therefore, not an authority for this purpose. This must 
depend upon the rule, that was applied in Fox v. Ahck- 
retk.{a) Though this slight variation was made in the 
decree, the complaint of the last decree, is upon the same 
jmint precisih, as that*which was made at the Rolls; 
tiz. that the decree did not give a proper indemnity. The 
rule, as established by Fox v. Mwkreih^ is, that after one 
hearing af the Rolls, and another before the Lord Chan¬ 
cellor, they ought to go to the House of Lords. When 
is that appeal to take place \ Suppose your Lordship 
should introduce a few words more into the decree. 


mi 

1807. 

Maich 10, 
11 . 

Petition of 
reheanng, 
after an ap¬ 
peal from the 
Rolls, dis¬ 
missed. 

(a) Report* 
cd ante, vol. 
9. p. 4^. 

(t>) Lord 17- 
dm. 


(c) Anttt to!. 
8.p. 561. 

* 422 


(a) 1 Mary. 
Jurid. Argi 
4S1. where 
all the cases 
are collected* 
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1807. 


Kist-India 

Company 

V. 

Boddam 


The Lord CiUNCEi,l.oR, 

( 

This does not appear to me to be a special case. An 
indemnity was tlauncd by the answer, which the Master 
of (he K\1!8 tlid not give. The appeal is, 1 agree, in the 
natuu ol, a i’"'aiing, and not properly an appeal. The 
Lord Clian''ell« j;'Vtipoii the appeal, did not give the iiulem' 
nitv piuved. This application, thereiore, is In substance 
for a re.ht aring ol a di (ret that lias been alhiim d. If this 
can be done twite, it mav be asked again, and it .^eems to 
be contended, that there is no end ol it. 


The Lord CHANcrLiOR, 

March \l. If this decree is wrong, it*can be reversed, or farther 
varied, by an appeal only. 

i, 

* 423 * A rchi aring is allowed before enrolment, under the 

sanction oftouriscrs opinion, that the judgment of tlu Court 
ma) not be surprised. But win n the* error imputed to the 
decree, is by sut h nheai ing, brought fully before the Court 
for deliberation, and the dtcrc** is affirmed, the judgment 
ought to be final against the* pait) complaining of the ori¬ 
ginal decree, except b) a n gular appeal. 

This rule, like all others, is open to an exception, 
which scarcely ought ^o be called an exception, as it does 
not clash with the principle of the rule: I mean where there 
L a manifest mistake, ot, where the Judge, who is the 
author of the decree, without the aigument of counsel, to 
produce doubts upon the sufject, has reason himself, to 
appjehend, from his own reffection, that he has mistaken 
the case. There his own discretion would direct another 
hearing, and this is ^ discretion which may be safely 
lodged with a Court, and upon such occasion is most fit to 
be exercised. But after a rehearing, it ought to rest 
with the Court itself, and where, as in the case in queR« 
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tion, the matter comes' before anotther Judge, who has 
not the means of exercising that discretion, he is bound 
to give full credit to the judgment btfore delivered, other- 
wisi‘, to exercise his discretion, he must rehear|{lie cause, 
and there might be no end of litigation. 


423 


1807- 


India 

Company 

V. 

BotUlatn. 


In this case, the first decree was by tfi<’ Master of the Appeal from 
Kolis, But the appeal hert, is Init a rehearing, and 
iIkkIoh, lilt s.um luk ought to apply. On the rehear¬ 
ing, Lmxl LUion varied the dtcree, but it is not the par¬ 
ty who obtained ilu onginal decree lliai complains ol that 
variation, but the party appealing, who insists upon the 
righi, which he claimed upon the ^firsl hearing, and ^ 424 
which upon the uhearing was refused. lam, thcicforc, 
of opinion, that the pc*titior\ ought to be dismissed. 


EX PAHTE IIUBBAKD. 

March 10. 

THE object of this pc'tition was, that the petitioners joint cre- 

mav be admitted to prove their dihis, iindtr a stparate ‘hiorj,cannot 

commission of bankruptcy, and to vote in the choice of choice ofag- 

assignees. I'he pttiiiouei>i were joint creditors. 'Ihe "sepal 

loint debts were represented to he 78,000/. the separate ratecommis- 

, , . I t . * .V , unipst 

debts 2,000/. and the joint tllccts 32,000/. they pay the 

sepal ate ere- 
dilnrs 20< in 

Mr. Cookc^ (in support of the pt tition,) admitted, that the pound, 
the rule, established by Ex partr Ch<j>iclkr^{a) Ex par I e (oy^tjrt.vol, 
and Ex purtc Thomas, is, that joint creditors 6, 

cannot be admitted to tote in the choice of assignees un- 1805. 
dcr a Separate commission, unless they pay the separate 
creditors twenty shillings in the pound. 



42i 

1807. 

Ex parte 
Hubbard. 


CHANC)^’liy. 

The Lord CHAN^jKil.OR, uponahesc authorities, refu¬ 
sed to make the order. 


* 42S *STAPYLTON agamst SCOTT. 


Jffarch 10. 
11 . 


NICHOLSON against Sf'Al^YLFON. 


Reference 
upon the ti¬ 
tle, an objt r- 
tion to the 
specific per¬ 
formance, on 
the gp-ound 
that premi¬ 
ses, t<f which 
no title could 
be made, 
were repre¬ 
sented as in¬ 
cluded in the 
purchase and 
were a prin¬ 
cipal induce¬ 
ment lo the 
purcbaBCT, 
failinf tipon 
the evidence. 


A DECREE, pronounced at the Rolls in these causes, 
directed a riierenct to the’ Master, to inquire, whether 
the dcfciKlaTiis in the first cause, coulil make a good title 
to the prtinises, which were the subject of an agreement 
by the plain, iff, Sir Martin SiafnjttOHy to purchase Irom 
the executors, in trust, ol John Nuhehon. The plaintiff 
appealed from that decree, upon the ground, that the 
subject in dispute was, wlu ther a building, call d the 0/^/ 
Kitchen^ situated in the garden of the house, furmed part 
of the premises, fvjr which he had contracted; which, he 
in.sisted, was a strong inducement to him to purcluisc, and 
that, ifhe could not have that, he woula nuthave entered 
into the contract. 

The agreement expressed that the trustees of ^^holson, 
agreed to deliver up the house, out-houses, and premises, 
belonging to the late Jo/in NkhplsoJi, before Midsummer^ 
in consideration of 650/. I'lie bill charged, thar th« Old 
Kitchen^ was one of the out-buildings, belonging to the 
house, and constantly occupied w ith it, for forty uars, by 
the testator, and considered as his property i that before 

4 

the agreement, the defendant Henry Nicholson, informed 
Thirkill, the plaintiff’s game-kecp< r, that the defendants 
would sell to plaintiff the Old Kitchen, and had since 
told Thtrkill, fhey were wUlitig the plaintiff should have 
it; and that the desiie of purchasing the Old Kitchen^ was 
a great iniducement to the plaintiff’s purchase, being con- 
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dyruous to a house, which was his property ; prapy ing, there- 
loicj a specific pcrformaiiVe, or, if th$ delendants *cainnot 
ni ike a title to the prtmisi s, called the Old KtUhcii^ that 
the plaintHf may be disihurged from'the purchase,^ 


*^1 he answir sutod, that the agrceniciit*- Aw mg taken 
.jdaci n\ 1 180-’, upon the 18d; y|1 I\^ij lollow- 

ing, till plainiiil having lacn let into possession, upon an 
apjilu .ition, as to rho / hiuh «, the defendant, Henry 
A'?i in com (isaiion >\uh J/nthllj represented, that 

it did not hi long t > the tcst.itor ; that he occupied it many 
years ago, but laiicily it was shut up; that nothing was said 
about it, at the time of the ^nirchase ; that it was not 
vested in the defendants, nor in the testator, hut had only 
been formeily occupied by him, by permission of his sis-^ 
ter; and the dcfet^ilants denied, that it was one part of 
the out-huildings, usetl with the house, or which they 

agreed to sell. 

% 

Evidence was lead on both sides, but T/nrhll was not 
examined. 


1807. 

Stap\lton 

\ 

Scott, 

^ 42fi 


Mr. Richards^ Mr. and Air. /A//, for the appel¬ 

lants. The Suluitoi -Gent al, and Mi, Ihald^ iu sup¬ 
port oithc decree. 


The Lord Chancillor. 


According to the opinion I have txpressed(a) upon it a pvytrha, 
the jurisdiction, to decree a specific performance, this 
cannot be a sulijcct of compensation ; if the fact could be whs his 
made out, that the object oI obtaining this building, call- tu 

ed the 6/(/Ai/r/ir/i, was a stiong inducement to the pur- the contract, 
chaser to enter into the contiact j for I ^cannot agree to perfi^mijice 
the case of a contract for a house and a wharf, and the 

peus'itum not 
to be color 
il, 

^ m 


( a ) See Jfa ! ey \ Ghint , antt , p 7’ 
l.L 47 
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i8or. 

Stapyllon 

V 

Scott. 

<«) 

Jftevie V. 
JStuttwn, untr, 
vol. 6 p 675. 

JSffflirj/ V 

Gfrmt, ante, 
p, 73 

Ef (t of the 
commah tnis. 
take i.){ boUl 
parues to a 
contract, and 
Dfmii>t.ike of 
tn»e, not oc- 
easnmed by 
tJie other, in 
the foimer 
case a\oid‘ 
ingthe con¬ 
tract 

( 5 ') Caherly 
V fir tiUamst 

ante, vol 1 
p 210 


%tharf bein^ the principal obj«‘ct, the purchaser was com 
pelltd to take the house, though be could not b^tve the 
wharf. lean ne\«r agree to that case, andfrthtrs that 
are similar to ihequt'^tion now, is a mere qiits* 

tionof'^'t, and if the plaintiil succttds in establishing 
that tatt!^ hor ''ugbt to be delivered from the cnntr.'u t alto 
gethei'fif lot make it out u*. dterte is light. ^ 

admit, where tht toiiiratt has proceeded upon iJk imi >talt 
of both parties, ihat a\e/ul-> the contiaet at Lw, as vie II as 
here ;(^) as upon tht same pi uinp’e, money tliaihasincn 
paid by mistake, is ieto\eml lu an equiiabie action, lor 
money had and lecciscd. If the !\<euiois lKlie\edlhey 
had authority to sell, and intended to sell, and the plain* 
tiif to buy these premises, 1 should hold it no eontract at 
law, and much less ir this Court. Whcie tht purchaser’s 
inducement to the conliact depends upon a mistake of hia 
own, to which he wns not hdl*\ fhe vendor, meaning to 
sell what was his own, and bv an apt desciiptiun, ilie con¬ 
sideration, whether that ave)ids the contract, is veiy'‘dif¬ 
ferent; though the Court has adtscieiion, nut to gi\e the 
specific peilormance, but loleavt the party to law. 


The question depends iipcui the fact, whether, or not, 
both these parties pjoeecdtd upon this mistake. Cle.uly 
this never can be put upon the ground of mistake. H the it 
is any thing, entitling the plaintiff to avoiU the contract, it 
is not mistake, hut fraud j upon the charge in the bill, of 
the defendant's conveisation with Hut kill. The answci 
45J8 admits a conversation with ^Thirktll, very different how 
ever, from that charged in the bill, and putting frauef ind 
mistake out of the question, being a d*‘claration by the esc 
tutors, previous to the contract, that these pumists did not 
belong to the testator. 1 he plamiiff has not examined 
ThirkUl, but has evamined anoih* r person, whose evi¬ 
dence is not iilconsistent with the declaration to 7'hirkill, 
as represenledby the answer, ’f'here is not evidence, cna- 
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Ming the court to sajr, tljis contract is void at law ; and 
tlu‘ CoUrt wasjustified in making this decree ; wmeh there¬ 
fore, must be affirmed. 


iBor. 

Stapylton* 

V. 

S( I'Vt. 


SPARKS aqaimf THE COMPANY OF PROPRIE- March 6, 
TORS OF HIE J.IVERPOOL WAFER WORKS. 

(rt^ Stat 39 

BY an act of P.irliament(aJ for better supplying the ^oldief*. 

town and port of Liverpool with water, several persons bv ^ 

, , , , , . ^ ^ tenure ua- 

name, with sueh other persons as should be appointed by (lei a l)v- 

tbem, and their successors, their executors, administra- 

tors, and assigns, ‘>ere united into a Company, and in- coinnany for 

♦ * YYflt.CP ^YOl ks« 

corporatedbv the name ol the Company of the Proprietors punulinjr, 

of the lAvcipcol Waterworks, and it was enacted, that the 

' . members 

property in and profits ol the undertaking were vested in shall receive 

the Company, in such shares, and subjtctto such condi- fruit in’plyl 

tions, as had been or should be agieed upon. inft » call, 

and incur the 
fiirfciiurc by 

Bv articles of agn ement, dated the 18 th of T'lwe, 1799 , 
it was detlaied, that the premise'-, (ompnsed in the ter tbe no¬ 
undertaking, and all the pre fits ami emoluments, should 
be divided into 400 shares; and each proprietor ^should 
have a debenture ol each share under the common seal j ranee ofThe 
and it was farther declafed, that the committee for the ac- 

time being should, and they were thereby authorised and cumstancea, 
empowered from time to time, when they shall have occa- 

sion to call upon the several parties, thereto respectivelv, ^hen the 
, . , , . 1 . . ' . notice was 

iliLir several and respective executois, aommistrators, and 

assigns, for the several sums to become payable and be ^ 429 

paid by them in respect of their shares, so held by them 

in the said undertaking, to order and give 21 days notice 

at least for the payment fi oiu them of the same into the 

hands of the bankt-rs to the s.iid undertaking for the time 

'being, to be placed to the credit and account of the Com- 
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Spiirka 

V. 

proprietor? 
oCthe Livci- 
poal IValci- 
Wf rks 
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paiiy ol proprietors* 'I'hc deed also contained tfee JbHotv* 
ing proviso. 

“ And in case any or either of the several persons pai 
“ ties or their respective executors, administratoi'" 

“ or as4'gji%f hall neglect or refuse to pav his, her oi 
“ their icspct'h't' calls or shares of the said monies, lu 
respect ol the shares, so by him, her, or them, rtspec- 
“ lively subscribed agrei*able to the true intent and mean 
** ingof these presents tor ot In the space of 21 da\s next 
alter the day or respective dajs to be appointed lor that 
“ purpose, then and in such case t \ ery such defaulter 
“shall receive notice ol such default or neglect by letter 
“ from the Secretary, addressed to the then or last usual 
*’■ place of abode of such member or members; and if the 
“ call or calls, subsciiptioii of suljscripdons, then in arrear 
shall not be paid by the person or persons, so in arrear 
“ belore the expiration of ten days next after such letter 
“ shall be so sent as aforesaid, then and in every such case 
“■ the respective share or shares, of such defaulter or de- 
“ faultcrs, shall be absolutely ioileiied for the benefit of 
“ the several other nieniljcis the said corporation ac- 
“ cording and in proportion to the ir respective shares of 
“ and in the said undcrtrding, and heir respective execu 
** tors, administrators, and assigns.” 

A debenture^ dated the l*Jth of yr/nc, 1799, testified 
that 'Thomas Evans hadbeconiu a joint proprietor, aciden< 
lutled to one 400ih share. No, 249. and aU profits there¬ 
from, subject to the covenants and agreements in the ar¬ 
ticles of the 18th of yw/it', 1799, by one of which it is 
provided, that no share shall he transferred, until the whole 
of the calls, dicn due by virtue of the said deed, shall 
have been paid up to the Company’s bankers, and that a 
memorial of tfie trai^fer shall be* entered by the Secretary j 
and every such transfer shall contain a covenant from the 
person, to whom the stfnic shall be made, to abide b)' the 
(4)veiiants aQ4 agreemems in the said deed, so far as re 
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spectf wach «nd all such r>ther rcgulatlooa, by-laws, 
rules* iknU uttkrs, as sh ill be made by the said Company 
by virtue thereof, and that no person, to whom any trans¬ 
fer shair be made, shall be entitled to have or receive any 
share or bcn -fii from the said undeit ikjinj^^inol such 
intmorial shall have been made; and fuat tvciy such 
transfer, Ike* sliall be made in the iiH,’Je,pK'‘.rt,ribed by the 
Suid di cd. 


1807. 


Spai ks 

V 

yiopvtetOM 
of tJie Livet*^ 
po»l Water- 
woikft. t 


ha\ in;; uKo breomf duly entided to four other 
sharvs, Sir /a u / Dtih/l^ being lumsell a pu/prietor, on 
the 23d ol yunr, 1803, pun based on beh df ol the plain- 
tiif the shares of £uuus, which were duly transfern d ac- 
oordingly. The calls in respect of the shares of Sir Aw- 
«<•/ Dunll were received from his bankers upon inaicc, 
aent to them a« 4 ;prding to his direction, h\ the officer 
of the Company ; and, the plaintiff using the same bank¬ 
ers, the calls in respect of his ^.shares were received in 43f 

the same manner uuid the middle ol the year 1805, when 
the shares of Sir Lionel Diuvll^ who died in Oitoher^ 1803, 
being sold, the Company ceased lo give notice of calls at 
the banker's. On the plaintiff’s return to town on the 29th 
of October^ 1803, from his house in the country, he 
found a letter from the Secretary of the Company, directed 
to him at his house in town, and dated the 2d of O'cl's^rr, 
apprising him, that he had negU cted to pay his call on his 
five shares on the day appointed, and duly signihed to 
him ; and that, unless he should pay tlie sum of 234 
being the amount of the call, before the expiration of ten 
days from the delivery* of that letter, such shares would 
Jk* absolutely forfeited. The plaintiff answeied the letter, 
explaining the cause of the mistake, and adding, that he 
would give immediate directions for the payment; which 
was made accordingly the next day by his bankers to the 
bankers of the Company. On the 5th of December ^ when 
imthc country, the pluintiff' received another letter, dated 
the 4ih of Dccemkr^ from the Secretary, stating, that on 
the first meeting of the committee, 8ubsc([Uf5«t to his letter 
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jaf the 12 9th 6f October^ the commii^e 
receipt of it to be acknowledged j lai 
absence from town, or any other cause, sh'^ld'hkve been 
'^^pri^rs the meansi of his shares beih^ forfeited non-paymetit 
a^r- in due tim|^f\(viz. on or before die 12th of (ktobUT hs>t^ 
of the 35th chH, and stating, that the committee had 
ordered the 25/. Ipaid to their bankers, on the 30th of 0c‘ 
tobety to be repaid to the plaimifF’s account; which was 
that day done accordingly, and that unfortunately it does 
not appear, that the Secretary had any orders to direct the 
plaintiff’s letter elsewhere than to No. 22, Portland-place, 
where they had been regularl;)/ sent. 


works. 

. .. I ' ' 


* 432 ’^The plaintiff in hia answer to that letter stated tKh 
cause of the failure to have been from misconception^ and 
not from wilful neglect j that shortly the purchase bf* 
Sir Lionel Darell on his behalf, he left town, being igno* 
rant, that he was liable to farther claims, until two payjr 
ments had been made of 25/. each, whence he concluded 
that his friend had given the necessary directions for pay* 
ment of the calls; their bankers being the same, and they 
were paid regularly till the 35th, the failure of which 
payment was occasioned by the discontinuance of the 
notice to his banker, in consequence of the sale of Sir 
Lionel DarelVs shares ; the plaintiff’s first knowledge 
of the mistake being on his coming to town the end of 
October* 


The smswer to that letter stating, that it was not in 
the power of the committee to g^ve the plaintiff any re¬ 
lief, having acted according to the laws of the Company, 
from which no deHation could be made, the bill was filed, 
praying relief against the forfeiture, and offering to pay 
the call wifo interest, and to make good the detrim^t, if 
any, by non-payi#ent in due time, insisting, tba’t die'non¬ 
payment was solcfy owing to accident, and did aVfse 
from any Wilful ^default or neglect; the plalntiSF having 
always left twoney at his banker’s to pay the caUs. 



CASES IN CHANCERr. 432 

Th0 proved, that a letter, dal#‘d the SQth of l$Qjr. 

18CIS» #|is stuit to the plaintiff’s house in hundon^ 
by the po«t^ containing a copy of a resolution of the com- 
pany, that an abstract of such part of the deed as relates P^pf^etcajp 
to the forfeiture of shares, shall be printed, an*d the laws 
put in force against defaulters, and ihtr followed the 
clause of forfeituie. That letter gave ihe^ plaintiff the ”***** 
first notice to pay the money *on or before the 26th of * 433 
Auffu&t. The letter of the 2d of October ^ was delivered 
at the plaintiff’s house. 

(a) Mr. Richardi,^ and Mr. WooddaoUf for the plain- (") '^1'® *>’ 
tiff, contended, that, though the property was forfeited at judgweni ’ 
law, relief would be given in equity, and it was necessary reiattone, 
to come into equity, for the specific relief; 1st. Upon the 
ground of accidm ; 2dly.i That compensation may be had, 
and no injury wotHdiJe sustained by the defendants; 3dly. 

Upon the invalidity of the by-law, as unreasonable, exoi- 
hitant, and uncertain. Upon such occasions, the Court 
will consider the validity of a by-law : Child v. IIudson\\- 
Bay Company.(h) This by-law, creating a total forfeit- {b)2PWm« 
ure, the 35ih call, only,being in arrear, exceeds all bounds 
of moderation. It is also unreasonable, the rails being 
uncertain, not periodical, in fixing the period of ten days 
from the time of sending the letter; not requiring person¬ 
al notice to pay the money, having no consideration of 
the, distance at which, the party may live ; the expression 
of that clause, being, {hat the party shall “ receive,^' not 
as in the former clause, that the committee shall gim 
notice. 

Mr. teachi and Mr. Trower^ for the defendants, in¬ 
sisted, that the plaintiff was without a reflficdy t that this 
was merely a case of contract; and that the plaintiff had 
fallen into this situation, from his inattention to the concern 
in which he had engaged i stating that he supposed there 
were to be no more calls. 
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The Masiek of the Rolls. 


This bill is founded iu forfeiture, and 

did riot consider himself as a ^partner ; 

Water- ^nnl offering eomjxnbation, and praying to be relieved 
!• / fromtht* foVll^ture. The parties might contract updii any 

' ^ 434 wnns they i^ouglit fit, and might impose terlns as arbitra¬ 
ry as they pi.ased. li is essemial-.o such transacii<>ns. 
I’his struck me as not like the case of individuals. If 
this species ol equit) is optn lO parties engaged in these 
undertakings, they could not be cained on. T is essen¬ 
tial, that the money should be paid, and that ihvy should 
know what is their situation,* Inttresi is not an adequate 
compensation, evtn aiiiung aiuividuals, much less iu these 
undertakings. In particular cases, interest might be a 
compensation : but in the majority of rases, it is no c(>m- 
pensat on, Irom the uncertainty in"^w1nch liity may be 
left. The effect in the same, whether monct has been 
paid or not. 1 hey know the consequence, file pan;^ 
makingdeiauh, is no longer a member ; but if u par;;- < :ai 
in equity enter into a discussion of the cireuntat. oces, 


each may bring his suit. They must remain a consider¬ 
able time, to see whether a suit will be begun, and be¬ 
fore tile suit can be decided. 'I'hey do not know when 
any member will sue. If a bill is to be permitted, there 
cannot be ai»y certainty, that every member who has made 
default, may not file a hill. Can tlxe Court impose a limi¬ 
tation of the period, when bills ,may be filed. If the 
Court ever began to deal with these cases, the number 
muit bc itifinitc. This is a mode which the party haSi Ao 
withdraw from a losing concern. Why is not this equity 
' open to contractors for the government loans? Whynmy, 
not they come he^c to be relieved, when they have failed 
in making their deposit; and if they could have relief, 
how could ghvilrnment go on? It would be juat as 
difficult for these tiudenaliings to go on. If compfenialion 
cannot be effectually made, it ought not to be 
U would be hazjardou^ to entertain such uhiP, 
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am% iSic want of precaution. The plaintiff 18 ( 31 }; 

did of the orders and rules of the cdin- 

party. for the plaintiff to direct the Secreta- 

ry to sohd'♦the notices as he pleased. The Court cannot 

,, , , ..J r.-..,..,. ef “■'e Liver- 

relieve ^g^ast such acements, Ihe plamtilF<t/ught to pool Water, 
have tal^ ail due pains to inform himself. Wo rks. 

y 

IJistniss the bill without costs, as this is a hard case. 


Tite iMtsTTK. of the lions afterwards mentioned a No rcll^l' 
late inst.uice in Intund^ of a person who, after having 
paid some insialments on a loan, neglected to make a "''t payinty 
farther payment, and forfeited the instalments he hatl upon 
paid. He pctiiioued Parliament for rehd, but without 
success. 


MERREWETHER agaiml MELLISH. 


Match 


AFTER the decision upon the motion in this cause,(a) 
a pica was put in, stating the settlement executed upon the 
marriage of the plaintiff, Mis. JJa rtxvetha ^ after the in^ 
stitution of the original suit. 

The Attorney’^General, Mr. Hart^ and Mr, OweUy in 
^support of the plea, 

* 

|The foundation of this pka is, that new rights being ac- 
rjuired hy the settlement, a supplemental bill is neceasa* 
ry; according to what Lord Redesdaley has expressed 
Uppn' tjati$ suyect.(i!i) The^ plaintiff, Mrs. Merretvethetf 

(lir) Reported, on/t, p. 101. (A) 60, 64. 

48 


Plea to ft bill 
as revived 
upon the 
Tn.uria{>(> of 
female plain* 
till, alleg-mg 
fact® retpu. 
rmg a stip. 
plemcntal 

hill t \iz 4 

aeitlement" 
Objection td 
Ibrm, the 
plea hot non. 
eluding ei¬ 
ther ip nar or 

abate ment; 
nor stating 
the necessa¬ 
ry partie*. 

Leave gj, 
veil ii> amend 
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(a) MU. 238. 


(ft) MU. I4i6‘ 

jtntp \i>1 

p. 781 fyie 
V. Frict. 
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has not *thtt right to recover, or to tafce 
she had when she filed the original bitt# ‘ .^1^ the 

settlement was completely %€> devest fa<l^^i||^k|^'|ii«(;bycr 
the share of the personal the sole object Hd tjhatbiU. 

The fact edlcged by this plea is, }hi»t a deed execu¬ 
ted, assigning all the interest of a female plaittcllPiel^n her 
marriage j'tliat therefore, when a bill of revivor simph wa?> 
filed, certain supplemental matter had taken plan, \aid¬ 
ing the interest of the plaintiff, and introducing nev inte¬ 
rests in other person** who ought to be before the Court. 

Mr* ieocA, fur the trustees. 

i 

This plea is open to an objection of form ; not stating, 
that by the new fact introduced, the suit is cither barred or 
abated.(o) A plea in equity, as at luyf, should state, not 
the fact merely, but also the conclusion; shewing the na¬ 
ture of the dt fi ucc made by the plea, upon which the 
judgment of the Court is to be exercised. Every 'pre¬ 
cedent of a pit a has an averment, that the plea is either In 
bar, or in abatement. In equity, as well as at law, a pica in 
abatement must shew the dtlctt; as where the ground is 
the want of parties, which is the substance of this plea, 
the defendaotmustshew who are the proper parties, how- 
«ver obvious that may be, though it dots not obviously 
appear upon the deed, which is the subject of this pica. 
JCord Redei>dak{h) states, that v demurrer for want df par¬ 
ties must shew the proper parties, which is much more ne¬ 
cessary in the case of a plea: the proper office of a plea in 
aliatement being to shew a better case. This suit certain¬ 
ly cannot proceed effectually upon the bill of revivor onlW 
The real objection *is, not that the plaintiffs arc not" inte- 
rested> but ti)at there are not proper parties; the trustees 
representing the issue also, for whom they are bound to 
act; and cs^not ij^refoye disentangle thefasrivei frtw 
the suitt 
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Adttill|tSll|f that the defendant pleading, must shew to 
the Ccatttjthat upon which he ireiies, it is not necessary to 
shew JdNlit in any particular form of words ; as a demur¬ 
rer to* want of equit}, is expressed in different terras: 
the condiision being the same, the want of equity. 7'here 
is not in this Court, as a law, a distinction between a 
plea in bar, and a plea in abatt.ment. The defendant 
shews, not in an} pneise form of words, that he ought 
not to be put 10 make anylarthir answer to the bill, as it 
stands; and the objection, if the < ffect is abatement only, 
may be cured by amendment, 'rhi- office of a plea is 
only to introduce facts, which, combined with the bill, 
mak.. the plaintiff’s case defective, and the uniform con¬ 
clusion of pleas is. i^ubmisfeion, that the defendant is not 
bound to pul in any farther, or other answer. 

The Solnitor-Gcneral^ being applied to by the Lord 
CfiANcriLOR, said, the distinction oetween pleas in abate¬ 
ment, and pleas in bar, was very little known ; and Lord 
Thmhxv had said, he did not know vihat a plea in abate¬ 
ment in equity was. The Solicitor-General farther ob* 
served, that he did not know how the want of parties can 
form a ph a in abatement ; shewing, not that interest is de¬ 
vested, but the existence of another right; anti it cannot 
be necessary to name who ought to be parties, as they 
may not be in existence. • 


^The^Lord Chancellor. 

This case is now reduced to a very narrow compass, 
in ctHW^tl'uence of the Opinion expressed by me upon the 
and confirmed upon consulting Lord Betksduk^ 
ought by a plea to take advantage of the 
arising from the settlement upon the marriage 
0? l^e plaStitidi and compel them to make the bill of revl- 


ifior. 

Me •ewS* 
ther 

V 

M.lluh. 


^ 4S8 
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vor a bill oP supplement aEo, the pica }}|ks htfm ^ 
shewing that the right to sue does not suli^isl itt the Jjat- 
ty who instituted tlie suit alone. The ciailsiliet'ailion 
now, is .upon the form of the plea, upon the ttbjectioa 
made by the trustees ; for there is no doubt that plea 
is good in substance ;,vi^. that the original plalhtililf, a 
feme sole, married after the suit was instituted, and a 
settlement was executed ; assigning all her right and inte¬ 
rest to trustees lor her and the issue, b> nhith thail\ a 
supplemental bill became netessai>. 'I'lie plea being th ar- 
ly good in substance, the qiustion is reduced to the point 
of form, as to the conclusion ol the pica, whcthi r it is suf- 
heient to say the defendant ought not to be called upon for 
a farther answer ; or whether, as at law, the plea ought to 
state that additional parties are necessary, naming them. 
If the plea is inlormal in that rcspi^ I shall certainly 
give leave to amend. * 

Mr. Leach objected, that it was not usual to give leave 
to amend a pica. 

The Attornetj’Guieral and IMr. insisted, that it 
was Irequenily done. 

^Mr. Rithatcls^ (amiats c?/r?te,) mentioned a case before 
Lord Ihurloxuy Fktihtr v, jRatjmond: a plea being suf¬ 
ficient in substance, but dcfeciiv c fu lorm. 


Leave was given to amend. 

The defendant accotdingl} had leave to amend the plca< 
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* SEAGRAVE as'atmt SEAGRAVK. 

THE bijil filed by Hannah S((rrravi^ by hci next 
{liend, stated^ that ditFerenccs having ansui bciwcen the 
plaintiff, Hannah Sen^tavcy and her husband, ilu tie* 
feudant, yames Sfa^ravfy thtv agutd to sepaiate ; and 
the defendant, Stag-iavcy attordinglv cxtcuied a bond, 
to the other dtlcndant, John Iwuinla/y in the penal Bum 
ol lUO/. with condition, proMchiig, that Jamts Seag'ruve 
should pa) his vvdi,oi an\ person by her authoused, at 
the house of Itianhi/y thi wttkly sum of 59. during his 
life j that he should pirmit hci to live separate fioni him, 
and to go, reside and be, at or in such place or plac es, 
family or families and with suth relations and fiiciids, as 
she should from time to time, notvvjihsunding her cover- 
ture, and as if she were a feme sole, and unman letl, think 
fit; that he should not sue or molest au} pet son, Ike. 
and permit her to see herthild, 8^e 

The bill prayed an account of the an ears of the week!} 
payment, that the delendant, 'iLU^juviy and m case of 
default by bun, Txvamlejf, ma\ in d(creed to pay the same 
with inleiesl , that the bond mav be brought into Court, 
if not cancelled or destroyed, and, *il it has been can¬ 
celled or destroyed, that another bond may be executed to 
a trustee for the pliintift? thaigmg, that if the bond Was 
delivered up to Stagjaviy or taucelled, or des‘ioyed, that 
was done without the knowltdgt or eemsent of the plamtlfF, 
by coUtision between the defendants to defraud the plain¬ 
tiff. ““ 

llte answer of the defendants represeuted, that the sc 
paration took place in consequence of adultery committed 
by the pbdntiff. The defendants admitted the bond, ns 
stated mtfi** » except, that the payment of the allowance 
was oapressed in tlxe bond to be restrained to such tim<‘ 
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only as the plaintiff should comii^iie to live and reitd*^ in 
the house and family of Twamley, They admitted, that 
the bond was delivered to Twamley^ to be kept’for the 
benefit o£ the plaintiff; and that it was burnt by fiiin with 
the consent of the defendant, Seagraoey the plaintiff hav¬ 
ing discontinued to reside in Twamky^s family, and hav¬ 
ing gone to live with another man. They submitted, that 
the plaintiff, by the departure from her husband, and af¬ 
terwards from the house of Twamley^ and by the adulte- 
r}', forfeited her right to the said allowance for nuinte- 
nance, or to any other, and all riglir to relief in this Court, 
m respect of the bond securing the same. 

The defendants went into evidence of the plaintiff’s 
subsequent incontinence with the same person who caused 
the separation, and against wHom th^Jiiusband recovered 
damages in an action, and with other persons ; and that 
thepaimu'ls under thi bond wert made, uniil the plaaiijff 
left house, and wtm to Iavc as rcpiesented by 

the answer. 

Mr. Alc?ia}}dir and Mr. Trowery for the plaintiff. 

’*^The cases,upon the question, whether articles of separa¬ 
tion can be executed in this Court, Whorexvood v. IVhore- 
7veiQdy(ct) Alildmay v. MildmmiyiF) Jlincl.% v. Nclthrepedi^ 
Headx^ Heudy{d) were much considered in Gittk v, G^thy{e) 
where, notwithstanding the offer of the husband, I.or4 
j4/v«n/et/made the decree, enforcing a specific performance 
of such an agreenunt. The imputation by the 
of improper conduct in the plaintiff, cannot be an obiej^idnr 
That Was the ground of separation, and the inducement 
to the bond. Ifiough such conduct cainnot be justified, 
many circumstances of mitigation may eadst. Hut the 

(a) 1 ch. Cm 35&. 1 Sep. Ch. 118. Sep Ch in the tj^ <8^ Jbcid-, 
153. g>) I Vern^SZ. (c) I rfm,204. (rf) 

(0 5 Bro. C. C CH 
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Court cannot go into such an inquiry, and will look oqly 
to the agreement. 

Mr. Jlart and Mr. Cswperf for the defendants. 

The jurisdiction of enforcing contracts of separation, 
and rights, arising out of them between husband and wife, 
was never assumed without reluctance ; even where the 
separation proceeded, not from any criminal conduct, but 
rntnly from discordant tempers. The last case Legard 
V. yohmon^i^f) upon a very able review of this subject 
estaijiishi s, that in no case, not even that of mere dis¬ 
cordance oi tempers, can *a wife come to this Court for 
the execution of an agreement for a separate maintenance 
against her husband; that the Court will not interfere at 
the instance ol^the wife ;*and that principle was approved 
by Lord Eldon in th*e late case of Lady Su John v. Lord 
St. John^{g) and not with the qualification of Lord Moss^ 
that the Court will interfere *at the instance of the 
person, who agreed to indemnify the husband against the 
debts of the wife; a qualihcatioD, which does not apply 
to this case. The result of the authorities is, that Guth 
V. Guih{a) should not be followed; the spiritual Court 
having exclusi\ e cognisance upon the rights arising out of 
marriage ; and this Court hat ing no jurisdiction upon con¬ 
tract between husband and wife. The conduct of this 
Jilaintiff, however, makes the consideration of those cases 
unnecessary. The payment was regularly made, until by 
that conduct the object of the bond was at an end. The 
ejfect of such conduct is to depiive the party of all, claim, 
V. Wutkyns.^h') Lee v. Le(,{c) In Ball v. Mont* 
1 ^ 0 flieryy{d) Lord Kosshjti refused to give the wife, living 
lU a state of separation, any assistance even out of her 
property* 


im. 
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beagr*ve. 
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(i) MntCt Wl, 
U p 526. 
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vol 10 p 1<)1. 
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Mr. Ak'xandery in reply. 

At least the plaintiff is entitled to relief against the 
trustee, guilty ot a wjLuI breach of tiust by dcstroy'ing 
till insii umt nt; then by preventing relief at law. hazard 
\. Johnson nas d» tidid upon the ground that the Court 
would not act against a creditor. 


The Master of the Rolls. 

It does not appear lo me, that this case brings into 
question any point touching the jurisdiction ol this Court 
to enfoice an agreement lor sepatate maintenance, where 
such agreement rests in anit h s between the husband and 
the wife. It is not for that purpose thaj: this plaintiff 
comes here ; but, a legal instrument Ka^ng been executed, 
by whi( h the husband became ^legally liable to pay a 
separate maintenance to a trustee lor his wife, and that' 
instrument has ing htm wrongUilh destroy td, the question 
is only, whether this Court will not interpose to the ex¬ 
tent that IS necessary to put the parlies in the situation, in 
which they would have been, il the destruction of that 
instrument had not taken place ; for 1 cannot hold, that, 
as a separate maintt nance is the subject, the trustee con¬ 
tracts no Ifind of duty towards the uUui que tni^ty but 
may arbitrarily determine, wheihe** the instrument ^haU 
or shall not be enforced, or whether it shall be destroyed. 
The wife has precisely the same right, that any other centm 
qua truM has, in ^y cast, to call upon the trustee to act $ 
and the same right to apply to the Court for sueJit reliof 
as the loss or dfstruction of the instrument may'W^c 
necessary. 

Then docs the adult^ of the '.vife preclude htef from 
having that relief here ? If that fact docs not af IftW 
nn end to the Bahi^ity of the husband to perform 
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iitioa of his bond, I do not how by desfroyinjg or 
prociiring the 4ostructiofi of the instrument, he should re¬ 
lease himself from that obligation. At common law, 
dower wajs not lurlutcd by adultery'. The forfcuuu* was 
introduced by the statute of W(‘stmt7iyti;r 2.(«) A jojn- 
ture is not forfeited by adultery. But it is said, tins Court 
will never interfere in favour of a woman who hts tom- 
miitcd adultery, to enforce any right against her husband. 
That is not so. This Court docs interfere for the 
purpose of enforcing the performance ol marriage arti¬ 
cles , though the husband may have proved that his wrle 
is living separate Ironr him in a state of adultery. In the 
case of Sidney v. Sidney,{6) die Lord Chancellor inclined 
to that opinion ; ^though it was not necessary to dttcr- 
minc the point. But in Blount v. Hunter,{a) in 17S1, the 
Court did specifically decres the execution ot marriage ar¬ 
ticles, making a prdvi*?ion for a woman, whom her hus¬ 
band proved to be living separate from him in a state of 
adultery ; the husband insisting upon that ground, that he 
was not bound to perform the articles j and that this Court 
ought not to interfere. That case is stronger than this j 
the Court having in that instance given to the wih, not¬ 
withstanding her misconduct, an advantage that she did 
not before possess against her husband; whcitas this 
plaintiff seeks only, that she inav not bj the tortious act 
of her husband and her own trustee be deprived oi an ad¬ 
vantage, of which she w;is actually in possession. 

• 

Then what is the extent of the relief necessary t The 
plaintiff* has obtained a iliscovery ; an admission, tliat ihe 
bond h destroyed. Accor ding to modern doctrine, there¬ 
fore, an action upon the bond will lie without frojeru 
All therefore that the plaint iff seems to require, is, that 
she m?iy be at liberty to bring that action in the tiame of 
her trustee | ahd that is all therefore that I shall deen e* 
The t^Ufsdon that is made between these* parties, with 
regard. to me real tenor of the condition, will he open j 
13. 40 
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anti It Is more fit, thot it should be jn\tsligatcd at Uw 
than in this Couiu I do not Vonceive» there is any 
iu(cs,it\ to lay a lufcinetion upon the paiiy not to 
ciavt oiur nl tin bond; which would formerly have 
bun iiccissait. But since Ht€ late detlsions(/^) that is 
noi hettssm. 

^ Ihc dirtti was made icco.dingl), itsening foitliri ih 
rcttions until altci the trial. 
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Ulsttnetion yOHN^ ARBRLCK^ 1a lussnifi, dated the 5th of 

pei^****^>*<1 ^ ^aihtd, after the pa)raent oi 

jH>wer. his just debts and funeral expmsts, all his mont), stocC, 

air^'^monej[ fnnds, oi suurines for lrlt^t^, household goods, plate, 

fltotk.kcana china, jewels, and other efteets, histaiiiiges and horses, 

estate, attdallotlur Iiis peisonal estate and cfTects, whatsoever 

IMP^of tlie atid w heresoet ei, arising or beu.ming due, or which he 

tcst-\tm*s ahould be entitled to at the time ol his decease, unto and 

lo be a her to the sole use aad behoof of h s wih, 1 Inahtth Swur- 

iiin,fi(t,an<l for and duriPL the term of lurnatuial life ; to be 

abv>liite dis ’ ® . s 

pt>8*} during at her full, fice, nud absolute disposal and disposition, 

out U- ttdtural Iifi , without being in an) wise liable to 

aide to anv jjg called to am account of or cone cining the jiinount, value, 
arconnt,and , , i 

after hei 4c- Or particulars thereof, by an> pci son or persons whom»o- 

cverj and from and aftsi iur decease,*he gave and be- 

6|wcifc..d>dnfl quuathed such of his said wife^s jew els. Wearing sqjparel, 

tn^ioXer^p- and other paraphernalia, household fuuiiturc, ahd pUtc, 

pwntmentby which she should be possessed of at the time of hei' death, 

Wjll, in dr. ^ 

fftuftof sfpoiiiinvont# to full mi® the rMuluc, vhu h was diHpuslMl of A® interest 
fi>r 1 fe oiilc, with i liitiited puot di^sition Power of AfippmtmeWt Is# iiulecO'* 
led by genenl word* m a wiU, “ all n»y ixHsonal estate>” 8ws» and titate 

“ asui intciest th^iwn,*’ ^ 
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tog^t^r %vith 500/. in,money, tinto ^and *to tlvs use of 
such person or persons, and in such parts, shares, and pro¬ 
portions, as Ills said wife by hey will, duly executed, 
should direct or appoint j,, and for want of such-ilircction 
or appointment, he dire^ti^^;’the same to fall into, and be 
considered as pait of his personal estate, which should 
remain undisposed of by his said wife at the time of her 
decease ; and from and after the decease of liis said wife, 
as to such residue, he bequeathed the same as after men¬ 
tioned. 


The testator then gav^ several pecuniary legacies, and 
as to all the rest, residue and remainder, of his said per¬ 
sonal estate which should remain undisposed of by his 
said wife at the time of her decease, subject to and after 
tlie payment of "^hc^seyeraf legacies beforemeniioncd, and 
to any additional legacies, he gave and bequeathed the 
^ame unto his cousin Sarah Gregorrj^ to have, receive, and 
take, the dividends, interest, and proceeds, of such re¬ 
maining personal estate to her own proper use for and du¬ 
ring the term of her natural life; and from and after her 
decease, to her son, George Gregonj^ for life j and after hLs 
decease, the testator gave and bequeathed all such residue 
of his personal estate unto and amongst all and et'ery the 
child and children of George Grigory equally; and, indcr 
fault of such issue, the tcsiamr gave and bcquiathtid such 
residue of his personal ‘estate unto and amongst such p'er- 
sOn or persons, in such shares and proportion, and in man- 
Iter and form, as his personal estate w ould have beepaae J3i-, 
visible,, id case he died intestate, a batchelor, and without ^ 
ia$uc; and he appointed his wife sole executrix. 


he testator died in 1790. His wiefow pti^sved IdsijtYid.; 
and di^ in 1^(13. By her will, dated 2lst of 


|8<3K>,'^eiJ payt&ent of her debts and funeral ^Xpehses, ^ 

^ terms: “ all my personal estate, 

,;Se<^ties .for motte3% goods, chattels and effects 
, lytM^^veip and wheresoever, and of what nature, hind or 
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quality soever, and alJ my estateinterest therejij,” tt 
trustees, upon trust, for Elizabeth We^tcott^ her ejECCu- 
tors, Sic. to He paid, ,&c. at her age of 21, or marriage, 
for her o'wn absolute use tui4 tieilefit ; and appomied the 
trustees her executors. < 


The bill teas filed by tlie trustee, to have the rights of 
the defendants ascertained ; the defendant, Elizabeth 
Westcoti^ by her answer submitting, whether Khzubcih 
iS'm/rZim’i had not povter to dispose of the whole ol her 
husband’s property, by her will i and whether she did not 
accordingly, !)y her will, make a valid appointnicm of his 
personal e.state, and claiming all such estate as is given to 
the defendant by the will of Elizabeth Sxmrbreck^ together 
ivith the sum of 500/. The other defendants, the fami* 
ly of Gregory^ claimed under the ^esddiUtry disposition of 
the testator, John S'xvarbreci. 


Mr, IVethereU^ for the defendant, Elizabeth Westcott, 


•sfe 448 


Either the yvidow had, under the will of her husband, 
the absolute inieresi ; or, if she had only a power, her 
will, though not ajipcaring to be made under the power, or 
containing any distinct reference to it, is sufficient to pass 
the property. With reference to the first point, the interest 
fof life, given by the first jiart of the will, is, by the cfl'ect 
€if the subsequent words, enlarged to an absolute interest*. 
The ^yifeis no more to be called to account as to the money, 
stoci^i attd securities, than as to the articles of furniture,' 
plate, Jewels, Uc, qua mit consnmuntur. If there were 
no *sttit‘les oJtj the latter description, the constructic® 
must have beert a clear, absolute, power gf disppsidon)$ 
and, admitting ilie distinction, l^ow can the ; lie a,p-; 
plied respectively ? 'I he expression in fhe dispoait^p c^;’ 
such;,of, hip wife’s jewels, he. as .she 
sessed of at the time of her death,” xeeids': 


property, beforp absolutely vested in her| and 
queut cxpressio|i hjs personal “ 
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remain undisposed of,” by his wife at the time of her 
decease, supports the same construction j the enure dispo¬ 
sition previously given to her. Admitting the doubt, upon 
the limited power expressly giv^n to her, thht t afinol con- 
troul the tkar dipoaitiOn dftlie whole given before , whuh 
is the sound and true coostrtiction. Ihe othci clause is 
ambiguous* It may refer to what she shuuld not have 
thought fit to dispose of, meaning, that she might, if she 
should think pioper, dispose of the whole duiing her life ; 
but, if any thing should remain at her death, she should 
have power to dispose of that in this particular manner by 
will. If the two clauses ci^nnot be reconciled* a sub¬ 
sequent direction, incompatible with a preceding gift, 
shall not prevail over it. The case of .9tandm v. Stan- 
deiis^a) IS decisive upon the effect of the will of the 
widow, as an c\ecMtien of the power of appointment. 
The general words, “ goods, chattels, and effects,” will 
aimpjise the plate aiicl iurnituie; though not described 
as uki n from her husband. Those articles were in her 
posse ssion ; and so exclusively, that no person could take 
Uiem out of It. 

Mr. 77ii5?’iyo/iand Mr. Bed, for the defendants, Gregory, 
and his children. 

#The argument for the other defendant destroys the dis<* 
tinction between property and power. The will of the 
widow has not the slightest expression of reference to any 
power to dispose b) will, lltr will relates merely to her 
personal estate. According to this aigument the queition 
in these cases would be, whether a will was made; not, 
whether a power was executed. In Standen v* Standen,{a) 
the fact distinctly appears, that the bill contained a dtspo* 
aition of real estate; the testatrix having no real estate 
except that, as to which her husband had given her a 
power of disposition j and her will Va« attested by three 
^lyltitliCsses. The will in that respect would have been in* 
’ unless it had been referred to the powf r. That 
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will, aho^ upon the exprejjsion, ‘Vinterested in, or entitled 
“ to,” might Ihirly he represented as reaching beyond her 
own property* If this was Opt the ground of that deter- 
mitiutiod, that case hasdistinction between 
power and property. 


Up oil the fpiestion, “ whether the widow took the 
“ absolute properly,’* this will is not free from ambiguity i 
but the inienrion appears sufficiently distinct to afford a 
safe construction. I'he intention is clear, that the widow 
should have the absolute uocontrouled use of this prop^rty 
during her life ; and as to part, the jewels and other ar¬ 
ticles specified, and the sum of 500/. in money, she has a 
power of appointment. That cKpress power must be 
struck out by holding, that she had by the previous words 
the absolute disposition of the wjfiole. ^ I he general rule 
is clear, that for the execution of a power, intention must 
be shewn ; and mere general words are not sufficieijJ:*^ 
This will has nothing else. 


450 


♦Mr. WeihtrfJiy in reply. 


(a) Ante, vol 
Z p. 589. 

(^6) Ante, vol. 

3. p. 467. 

.(C) AniCf vol, 

4 . p. 00 . Kan’ 
neck V. Sof' 

* a»te»vol. 
t p- 891 

’ $emet v. 
Murro'es, an^ 
#c, ¥ol. & p. 
069. 


The decree in Standen v. Standcm{d) was affirmed in 
the House of I^ords. I’he subsequent cases, Langham v. 
Nenny,iF) and Croft v. Sheds') distinguished by the 
circumstance, that the interest was contingent. An ex- 
Ih^es&ioit, applicable to a certain interest, over which i3se 
(escator an immediate power of disposition, is not ap¬ 
plicable to dh interest uncertain and contingent. Edrd 
iu Strmden v. Standaiy appears inclined to esta- 
biish a general 'rule, that a bequest to a person, with an id>- 
aolUte powqr oIf disposition, amounts to property, busyoiid 
the ^ffiect of h qualified powo*. But, upop th^ jqttefition 
as toythc to give the absolute prqpiprty, if 

t|^t is bOt tfec conltructiod, direction U': 

not to beliafeifto be called to account, 

' y ‘ ' .V ’ 

out; the Other construction not requiring anyf:] 
struck out i as the partial power of appoihtai^^^^ljc' 


IS'V.' 
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appliM to the case of her not chewing to dispose of the 
whole. 


The Master of the Eottf, 

The first question in this cast is, what inttie''.t Mrs. 
>*ixvarb}ctk took under the will of her husband. 11 she 
took tht absolute propert) m his ptisoiul tstatt, the other 
qiu stion, upon the effect of her will, dots not arise. If 
she took an interest tor life only, the (lui stum does arise, 
whether by her will the powci, given to her to dispose of 
a specific part of the propel t},, is well executed. 

♦With respect to the hrst question, as the testator has 
given to her in express terms an interest foi lift, I c.n- 
not, under the ambig Kins words afuruards thiotvu in, 
extend that interest to the absol m piopciu. 1 must con¬ 
strue the subsequent words ■with nfticncc to lh< t-^pre^s 
interest for life, jiicvioush gnt-ii, that she is to have as 
full, free, and absolute disposilion, asaunmtfoi lift can 
have, and there is a farther diuction, iniuudiaiih fol¬ 
lowing, for the put pose of picvcntinr, those, wl»o may 
have claims under the subsequent pait of the will, fiorn 
disturbing her, during her lift, b> tailing for inventories, 
or other accounts. Fiom iht mode of giving the residue. 
A sort of implication arises, that he intended to give her 
the right, if she thought fit, to spend the whole of whflit 
was given to her in the former part; directing, that in 
case she should not execute the power, that part of the pro¬ 
perty shall fall into, and be cnnsulercd as part of his per¬ 
sonal estate, which shall remain undisposed of by htr at 
the time of ^er decease. From that is inferred, that only 
. what should remain undisposed of was intended to be 
the sttl^ect of his residuary disposition. It is necessafy 
to cimslTue this to be either a mere interest for life, or to 
he pioperty in the widow. There is no meduim, for I 
(.nUpOt say, she shall h.ive an interest for life, with a pow- 

a limitation of vvhat ihooldhc left unch«pose<l of, fun 11’.( 
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er to dispose of the whole* if she thinks fit; but the will 
of her husband shall operate upon, what she shall leave un¬ 
disposed of. Upon that construction it would be property* 
as It would be absolutely uncertain* what would be the sub- 
jict of the residuary bcqu«8t»(a) That consiruction is 
impossible for another reaaou ; froftt the express power to 
dispose ol pari, which is quite inconsistent with the sup¬ 
position, *that the absolute right in, or power to dispose^ 
of* the whole was given to her before. 

With regard to that part of the will, by which he gives 
such of his wife’s jewels, and other articles, which she 
shall be possessed of at her death, to such persons, and 
in such shares, as she shall by her will appoint, she must 
execute that power, and the question is, whether by her 
will she has well executed it. My opinion is, that she 
has not execuied her power. Htjsr will 'has no reference 
whatsoever to the will of her husband, or to her power. 
She has not used any words, from which 1 can colUot, 
that she was exercising her power. All the words she 
employs arc applicable to her own personal property. Her 
will is thus t xpressed ; “ all my personal estate,” &c. and 
“ all vitj estate and inieivsttherein:” that is“ in my own’* 
personal estate, llir will does not contain a word, with 
any operation, that the mere appointment of an executor 
W’ould not have had. The executor would have taken all 
her,personal estate, whatsoever and wheresoever, in which 
she had any interest. Yet it has'been held, that the ap¬ 
pointment of an executor is not a nomination of an ap¬ 
pointee, to taktf under the will of a prior testator, giving 
a power of appointment. 

The only case, which appears to be any kind of autho¬ 
rity, is that, wHich is relied on, Standen v. Standm /(a) 
and certainly the argument of Lord Rosdyn does go the 
length, tliat the very*teamc words that are suffideht to 

dispose of a pcijson’s own property, are sufficient tO disfios^ 

* ' 
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of pr\)erty, over which he has ani'absoluie power of ap¬ 
pointment. ’ 

*If that, would he sufficient, there would be no ^distinc¬ 
tion between power and property'. The distinction is per¬ 
haps slight, which exists between a gift for life, with a 
power of disposition superadded, and a gift to a person 
'indefinitely, with a superadded power to dispose by deed 
or will. But that distinction is perfectly established, ihat 
in the latter case the property vests. A gift to J. and to 
such person as he shall appoint, is absolute property in A» 
without an appointment; but if it is to him for life, and 
after his death, to such persomas he shall appoint by will^ 
he must make an appointment, in order to entitle that per¬ 
son to any thing. If that distinction exists, it is impossible 
that the power .^jan be executed by the very words, by 
which property is given/ 

•I agree, that the decision in the case of Standrn v. Sfan- 
deti is right; and admit it as a binding authority. I dis¬ 
sent only from the argument upon which the Lord Chan¬ 
cellor proceeds. The decision appears to me lo be right 
upon the argument of the counsel j for Lord I^cdcsJale 
and Sir Jamen Mdmjiiid^ do not put the case at all upon 
the ground upon which the Lord Chancellor rests. They 
contended, that the power was well executed ; but upon 
special grounds ; depending on the circumstance, that tire 
will was attested by three jvitnesses, with reference ^o her 
power to dispose of that estate. Upon that argument; jfcibe 
decision is perfectly right; for it is evident, the testaiipi^ 

‘ I, I 

is applying her will to the subject of her power, and if! 
find that she is speaking of the subject of h^r power, ah 
expr^s reference to the power is not iieces.sary. 

There, is a case before Lord Eldon^ Roach v. Haines,(a) 
t^pbn an'appeal from'a decree of mine, *long subsequent to 

V&. li, W 
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V. 

Westrott. 
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Distinction 
though shi4ht 
established 
l)etween gifts 
for life, and 
indefinitely, 
with power ’ 
of disposi-' , 
tion. The 
laltcr vests 
the (nijpeity 
withoul ap- 
poiiitnicnt,; 
ilse former 
requiivs ap- 
poinlmen^.. 


Power may 
be executed, 
by Mill, ap. 
juyingto liie 
subject with, 
out an fX- 
pites refer, 
ence to the 
power. 

(ii) dm, VoJ. 
ap. mi. 
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i8or 


Biadky 

V 

WesU oti 


(a) Am ' 1 
i p. 58S 


that rase , 9TI(1 upon that occasion Lord LUon hod ro idea 
tliat the lavi had bttn altered in that respect, oi that pro- 
pi rtv, ovLi w hich tlx. party had onh a powi r, would pass by 
the sunc uoids ashi^ own piopcrt). hoidj^/dun sa^s,(«) 
“ The lon^ annuities could »ot pass under the woids 
“in the cotiKil, * m/ cstaft osudeffnts," for it has been ri- 
“ ptattdh held, tint aptrsonhaMng a powti to disposi 
“ ot the peisonal estate oi another, cannot pass it unde i 
such a description.” 


If the subject of ajiow'er cannot pass undei such a de- 
sciiption, this ptoperti c im ot p.iss undii thi disc iiption hy 
this ladywill, ior ilicie ’s not in that will, a word that 
is not applicable to hci own estate and effects. 


Therefore declare, that the, party claiming the sum of 
500/. and the spec die articles ccffaprisetl m the power, is 
not cniiiltd to them 


March 1 . BLACOK WILKINSON. 

A MOTION was made to extend an injunction to stay 
trl$L Ihc at lion, founded upep a demand for board and 
lodging, was biought in Siptiriihcr last, and the commis* 
sion day at Umcastu^ where the action was to be tned, 
^as die daj preceding that on which the motion was made 
by a continuhdon of the general seal. 

♦Mr. in support of the motion, mentioned the 

practice oi the Court ot Extliequer. 

The Sohdtfr-Gefiaal opposed the motion ; ohwtving, 
that thf piactite in the Exchequer is confined to the issua- 
felc terms, and insisting, tliat the rule was settled ^ thb 


Iniunction to 
Stij tiidjufct 
at the lime 
of til® Asai. 
MB, ripiustd 
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\ 

Court to refuse such an .\pplKaiioo immediattly before the 
trial, and upon good reason : all the expense being incur- 
icd, the witnesses attending, and in this instance, the cause 
perhaps 6ver, before the order could reach LmtaUtt ; 
such a pijctice therefore mtljst have a very mischievous tt~ 
Icct, particulaily in the instance of a tiial at the Assises. 

The Lord CiiANCfLioa asked, whether they would 
give seeurity for the costs , and that being declined, said 
he would not giant such an application the instant of the 
trial. 


r 


JBl.IGII affuimt ——. 

A MOTION was made to dismiss the bill for want of 
prosecution. This was the second application, after the 
usual undertaking by the pUinlifi to speed the cause, upon 
a former motion for the same pin pose. 

Mr. Lewisy for the plaintiff, stated upon afhdavit, thap 
the delay arose ftom the conduct of a defendant, whose 
answer could not be got in, though all diligence had been 
used. 

Mr. Johnsony in suppoi t of the motion* observed, that 
this is a motion of course j to which the only #afiswct i* 


1807 
nidi oe 

V 

W ilkinson. 


Marth 21 


The only an¬ 
swer to tlie 
motion to 
dismiss for 
want uf pro., 
aerution, ia 
the usudlun- 
dertakuTj? to 
speed Uie 
cause. 

A Speeki 
ground jjimsf 
he die «ub- 
jtctofaspe, 
ctai amdioa*. 
tion. 
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the usual unilenaklng to speed the cause.(o) Any special 
giound must be the subject of special application.’ 


The I.ord CnAX’CEiJ.OR.; 


At law after 
llpei’eniptoiy 
undertaking' 
to go to trial, 
special ap- 
pUcaiion ue. 
eessary. 


The practice, as it is stated, that the plaintilf must come 
with a special application, stands upon principle and rea¬ 
son as at law, after a peremptory undertaking to go to 
trial, a special application is necessary. 

(a) Mcmteith v. Ta)lor, ante, voJ. 9. p. 615. Lyon v. DumLell^ ante, 
vol. 11. ]). 628. 

The unclertaking upon the first application is, gene rally, io speed the 
cause. If the plaintiff docs not proceed, the defendant after the expi¬ 
ration of another term may mo%e ag;yin todisjniy.; and then tlie iinf 
dertskingi.s siKTial ; to go to commihsiotsj. give rules to pass publica¬ 
tion next term, and set down the cause for the follo'wmg term ; and 
upon default, tiie bill to be dismissed •without farther motion. 


,1006 Heeem'’ 
^er 16,17,18. 
1807 March 


BUCKMASTEU agairnd HARROW*. 


T(> entitle THIS cause(ff) was heard upon an appeal by the plain- 

the ^rfom- pronounced the Rolls, dismissing 

anc® of an thi^btR. 

Agreement 

for fhe pur- {a) Rcporltxl, anfc, vol. 7. p. 341. 

chase out of 
tlte personal 

estate, the agreement must have been hinding upon the parties conU’acling, so tiiat 
tJw properly was conyeittd in*5quity btfiire the dcatJi. 

New evidence on an appeal M»m the Rolls ; being in truth a rehearing 
Sale of land auction is witiliii tlie slaluie of frauds. Whetlicr the statute is sa- 
dsfied by he auetioneer, as the igeut of both parties, putting dowli the biddings-, ,&c. 
^<ere : t))at fact not being proved to be contemporary ; and Uie auctioneer being 
also Vendor. ; 

Rayraent of the auction duty, does*not satisfy the statute of frauds upon tlip 
grrrUnd of ]'.art>performanGe. , 

Part.peribrmance by taking pof session, cutting the crops, 
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♦The evidence of a memorandum in writing by tbc auc¬ 
tioneer, did not shew that he had made entries of the bid¬ 
dings at the time of the sale j and an objection was taken 
upon that* ground by the: residuary legatee. A. general 
objection was also taken ]ii|^n the interest ofthe 
auctioneer, as being himsHf the vendor; who could not 
^ by his own writing, after the sale, putting down upon the 
conditions the name of the purchaser and the price, make 
evidence, which having that interest, he could not give 
upon his oath. The answer given on the part of the plain¬ 
tiff to that objection was, that the object was not to give 
any direct evidence by the vendor, but merely to prove 
his hand-writingto the membrandum which he signed in 
his character of auctioneer, though after the sale, as agent 
for the purchaser; that the objection would go to the ex¬ 
tent, that his bSok, if signed immediately, could not be 
received ; that an objection from an interest in the auction¬ 
eer, however remote, would be a wideinlet to fraud ; as if 
he was a creditor; the sale being for the benefit of credit¬ 
ors ; an interest of which no one might be aware; that 
every auctioneer must have an interest in respect of his 
commission ; and the extent of the interest cannot make a 
difference upon the objection tt» the competence of a wit¬ 
ness. It was urged in reply, that there is a plain distinc¬ 
tion between a mere auctioneer, and a person having that 
character, being also the proprietor, and not known by 
purchaser to be so ; .that his interest as auctioneer U 
known: but the purchaser is not aware, that his interest 
extends beyond his commission, to the whole subject of 
the sale. 


usr 


Buckmaster 

V. 

Harr Op* 


Another objection w-as to the introduction of evidence, 
that had not been produced at the Hells; to which it was 
answered, that ?.n u|tpcal from the liolls ♦is in truth, only 
a fcho^ing ;(o) and therefore new evidence may be intro- 


t 458 


(a) East-India Company y. EoddaWr atfft. 
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180?. duteil ; and' Vas/itOi^ix/ v. Lord Bulkelcy^(J>) and the cases 
tlu I c tekrrcd 10 , were cited. 

SuiLmastei* 

V 

Ilarrop The Lord CiiANc iLLOR concumd in that distinction , 
ib)Antt rtkience to the oth|&f objections the tvidtncc 

10 j) JjO \\asnad<// bent nse, 
i>re iKt aii- 
llioutKS rc- , 

1'^ The kij'iitfui-Gintra!^ ISI*-. Richardi^ and Mr. IVethcf- 

editionofthe c//, lot the plaintiih, appellants. 

Vrurt teal 
Repsiar, 34 

At least this decree should have directed an inquiry as 
to the third lot: but upon other giounds, a specific per¬ 
formance of the agreement ought to have been directed as 
to all the lots. First, this is not a case which can be 


{<;) Stat 20 
Cat. 11. c % 


{d) 1 Blai*- 
.599 J £ui 


(f) ? Hast, 
.^58 

(f) fVaUef V. 

{OHitable* 1 
B»\ K Bull. 
306 Siam. 
JiitJ \ ytthn* 
. on, I Lsp. 
AO B . Cao' 

loi. 

f;^) Bliif'dtn 

t Bradt7€ur, 
antet vol 12. 
p 466 

* 459 

(a) J/tfe, ^ol 

^■p 234 


affected by the statute of frauds.(r) Either a sale by 
auction is completely out of that statute, ’according to the 
opinion of the Court of King’s Bench in Simon v. 3Ieti~ 
vi(}.{tJ) as to sales ol goods by auction, or the auitioneet 
must be ronsiderid the agent of both parties ; to it’Inch 
extent that case was acknow ltdged in iht late c.ast, Ihndt 
V. IVhiteho! u\fr) Jt is true l.nid Chief Justice £?//£*, and 
the Court of (.ommon Ph as afierwards held (f) that not 
apphcahle to land • but with the e*^tcption of this and ano¬ 
ther casc,(^;') latch dt tided at the Rolls, there is no deci¬ 
sion, piuhap. r Hi this Court, that a sale by auc¬ 

tion of real estate is within the statute. -^In Co/ei v, Tre- 
C 0 thi(k,((i) Lord rUon c.vpiess Tl a strong opinion upon 
this subject. I’hc intention of toe Legislature must have 
l^en to^tt an end altogether to sales by auction, if they 
are reached hy this statute. Upon this hypothesis the 
thing cannot exid, A sale hy auction in iis nature includes 
an undertaking bt thetendyr, that the subject shall be the 
propcity of tlKit person who shall be the highest bidder* 
Tlie effect of eaih subsequent bidding is to discharge aR 
previous biddings; jflfid if the person who is the highest 
bidder, cWl dischai ge himself, by ri fusing to sign an agree¬ 
ment in svrirlflig, the mctss.srj consequence is, that any 
p( rson may thus be prevented fioin selling his estate* Upon*' 
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Buckm4ite«* 

V 

Hanop. 


tliii liypotlusis a lu w contract in writing is iurccs'sary, and 
other Urms nia) be inbisted on* In Simon v. Hhtivu} ,(b) 
the Judgfi nuistliavc protceded upon such grounds as 

these , that ii jt were ncccbsaty that there should be an _ 

agiecmentin writing, to ^ive cffvCt to the transaetions at (h; i jtiaci. 
the auction, the thing must be at an end. I'heohsi rtation ^^21^ 
ofLotd Ehhn^{() that the two clauses of the statute* tan- (c) vol 
not be distinguished,in thii itsptcl, is unanswerable ; and ^ ** 
the eouseejuencc is, that the* elecision in that ease as tf» 
goods, IS an authoiit} as to real estate. 


2tll\. A vei j impo) tant point, that was not discussed at the 
Rolls is, that the residuarv "legatee cannot make this ob¬ 
jection. It might equally be contended, that though exe¬ 
cutors had not thought it proper to insist upon the statute* 
of limitations,* the residuary Ie*gatfe might afterwards 
take advantage of that tlelcnce ; but it has been long deci¬ 
ded, that in general casts an executor is not bound to in¬ 
sist upon the statute of •^limitations, and cannot be char¬ 
ged by the residuaiy legatee with d divaslavit hi omitting 
to do so ; ainl even an infant’s remedy is lost b^ such omis¬ 
sion. That discretion of an execut(>i, not to itsist a just 
demand, though the law would not compel pa} ment, and 
though the effect is to diminish the assets for other debts, 
has never been centrouh d. The exf*( uior has a similar 
discretion not to setup the sla’ute ol frauds, against a ju|t 
claim in equity and eon^cieiice, and a mere residuary le¬ 
gatee cannot rcpiestnt tl\,it as a buach of trust. The law 
of this Court is now clear, that, if a parol agreement is 
admitted, and the statute is not insisted on, the agree¬ 
ment shall he earned into exetLition.l'u) Theic is no prin¬ 
ciple upon which die executor niay not admit the contract, 
to the effect of taking property fiom the residuary legatee 
in favourof the heir, as he may upon the authorities to the 
effect of taking fiom legal ereditors, in favour of credit¬ 
ors who could not have enloiced their claims at law. 


* 1I6O 


(a) Cootb %. 
yackwiitanift 
vol t> p 12 
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isor. 


M Buckmaster 

V. 

Harrop. 


The case of Ihaac v. Ilumfia^efb) turned upon ccJllir r'jp by 
the executor setting up debts which had no existem t. I'he 
conduct of these executors, fulfilling this contract, is neither 
fraudulem, nor against the intention of the testator. 



' * 461 


3d]y. There is in this case a part*performance, taking 
the case out of the statute : the paymint of the auction 
duty by the purchaser, not to the auctioneer certainly, but 
to his own attoriu v, to lie paid over. The point, whe¬ 
ther payment of part of the pun hase-money is a pan-per¬ 
formance, has bta n disputtd,(r) and ^jusil) ; as the mo¬ 
ney may be recovered, iiut that reason docs not ai ply to 
payment of the auction duty. 'Ehat cannot be got back 
again. The party cannot be reinstated, which is always 
considered as giving a title to the performance, as money 
expended in draining or building. 11 thupauiient of the 
duty can protluce an effect upon th*e contract, why should 
not the party avail hiinst If of it; though the revenue laws 
were made diverso intuitu. 


Next, the acts of taking possession of lot 3. and Belling 
the crops, would without question be unequivocal acts pf 
part-performance, taking the cast out of the statute. Those 
facts being disputed, ought to be the subject of inquiry. 
Though material to the decision, they are left in great ob- 
aciS^y by the evidence. 

: (c) ^t^ Clin9ny Cook, 1 SchoaksC* Lc Froy, 22. (sec pag^es 40, 41.), 
Lord payment of money not a part-performance to take 

she case out of the statute, upon ttie reason here assigned; observing 
justly, that the question must be the same upon tiie payment of a 
y Which in tlie case of land, cannot apply as earnest. Etnbar. 
rtosmeiftt may rcj|ainly arise from the triilLog amount of a payment; 
and such instancy siip|Mirttht opiniort, that the statute ouglit never 
to have given way? If however partperformance should be alloured to 
prevail, it is diftiouU to concoivc a more substantial act than fWyment. 
of a consl^rablc sfum of iKxniey ; and, when the reason is urged agalnat i 
it, that tlie party mar be reinstated, as the money may be 
reason as applicable to payment of the whole consideration, 
part only, the event of iasohcncy cannot be overlooked. , ,* 
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. Lastly, the effect of the sub-.eqiicnt (orrespflndence is a 
contract, siifficicnt within the statute, accntding to Ttni- 
fu/f V. Crorvikci ,((i) and other cases. 

■ 

♦Mr. Perceval^ and Mr, Mai fifh the defendant, the 
residuary legatee, in support of the decree. 

• 

With a view to specific performance, an agreement re¬ 
lating to real estate, must be signed by the party, or his 
agent, lawfully authorised : or it must be admitted by the 
answer, the statute not being insisted on ; or it must be in 
part per/ormed. Tlic propo-^ition, that sales by auction 
arc not within the statute ol IrSuds, cannot be maintained. 


Bmk master 
% 

liarrop, 

(а) 1 Bro C. 

C 161 318. 

(б) Huddle- 
atm V Btta- 
coe, ante, vol, 
H. p. 583. 
Halaey 
Grant, ante, 
p. ?3. 
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Such a construction of the act is not supported by autho¬ 
rity, and is extraordinary ; the act using the most gene¬ 
ral language, applicable to all conti acts, that do not fall 
within tlie exceptions particularly specified. It is suppo¬ 
sed (and that notion seems to be adopted by Lord Mam- 
fc/d) that sales by auction were well known at the time 
the act passed , and the conclusion is drawn, that as the 
application of the act to such sales must have destroyed 
them, that could not have been the intention of the Legis¬ 
lature. If sales by auction were well known at that time, 
the inference is, that the statute nas intended to apply to 
them, as such sales were not excepted : the statute using 
general words, applicable to cver> known mode of sale, 
and particular cases being expressly withdrawn from their 
operation. The opinion of the Judges in Simon v. Mett- 
vhr^(d) that sales by auction are not within the statute, is („) i 
extrajudicial ; and has not been maintained in the subse- ^ 
quent cases j where the point wa^, whether the signature 
of the auctioneer did not satisfy the statute ; and Lord 
iWanfij^eidlmd particular stress upon the circumstance, that 
the purchaser went the next day and weighed the goods-- 
an act of ownership. In the last case, Ilinde v. iVhite- 


Vot. 13. 51 
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4 G 3 *' 

iHor, homi\{(t) *Hord ZUenbQrough questions much «he general 
la tiposiiion, tliat sales by Auction are not ivilhin the sta- 
Buckmastei* other point, that if they are within it, 

Hairop. ihr auctipneer must be considered the agent of bath parties : 

~ the practice having since the decision of that case, become 

■, “558. See p. so settled, that it would be dangerous to shake it. It is 

ST2 c 

true, the language of the two clauses of the statute can- 

not be distinguished. The opinion of the Master of the 
Rolls, upon this part of the case is shortly expressed, and 
proceeds entirely upon the two cases biefore Lord Chief 
Justice Tyre, and the Court of Common Picas. How 
would the neces.sity of a memorandum by the party or 
his agent, in the auctioneer’^ book, after the lot was knuckl¬ 
ed down, destroy sales by auction ? Whatever entry the' 
auctioneer makes is not submitted to, or subject to the 
controul of the bidder. In no^ respect is iha auctioneer the 
authorised agent intended by the statute. 


Here is no signature by a person in the character of 
auctioneer, this person being under circumstances, that 
make it impossible to take advantage of his act in that cha¬ 
racter. 'J he Coui t cannot have any knowledge, that there 
has been a sale by auction, that any memorandum was pot 
down of the price, except through the parol evidence of 
'fright. Whatever may be the conclusion for any qther 
pdrpo^e, that cannot be taken to be a fact proved, bind 
the property of another person,. The fact also might be, 
that through negligence or accident such a memorandtioi 
^was not ^ade. This is the very case to which the statute 
was directed: no writing appearing to have been signed. 


(4>)3 Br0. C 
C lf31. 318. 
Make}/ V 
Grunt) 'rnte, 
p.73,miMe- 

V dun- 


Th«^ is no doubt, upon Tawney v. Crowther^(b) and 
othet %tutho^iie8, of the effect of a correspondence to con¬ 
stitute contr|ict ; if the articles and terms arc sta|cdi j if 
the writing, required by the statute appears, whether Jit 


w<f. voi. o^e shape or another J whether made at the * 

* 464 or acknowlegged afterwards, the effect is the saa^^ 

this evidenctfi i{ it can be admitted, does not/l^W an 
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^ agiecraint in writing, signed b> the paiiv to he bound, or isoT 
his agi nt lawfully authoAaed^ sous to halisly tlit. statute, 

111! klllljtcl 

Jakingjthc URlioneci tobi the agent of both paiius, he Hkirop 
must m tke tht nniingat thi time of the sale, iidhisiha- 
lacUi of autuoiictj. It is too late afterwards, <it ai' dis- 
^tuKt of time, to supply the dehet. 1 he vendor t! o 
tauiiot possibly be permitted to tonteit himstll into the 
auetioneer, without Communicating his double capacity j 
thus to mike himself a witness for himself, putting the 
partv with whom he is contracting off his guard, who 
imaguifs (here is a middle man, and thtiefoie, that any 
other witntss is uiintieasarv * The admission ot such evi¬ 
dence must intioduce all the fraud and mischitf, that is the 
obvious tonsequente of breaking ihiough the univtrsaj 
rule, that a partjishall not he a witness in bis own ciuse* 

The panics aie aware iff the inUnst of the auctioneer 
from his commission . but a person tontiacting for an ts- 
talte at the price of 10,000/. supposes that with the txet['. 
tiotii he has the evidence of an imlifliunt man , ptihaps 
the only witness, and the only pci son who has an interest 
to vary the teims. Ceitamh the gnui d course of sales 
by auction is through an agent, not b\ the proprietor him¬ 
self, and if the jnopiictur does think piopci to assume 
the double chaiacter ol {inmipal and agent, he must look 
elsewhert than to himself foi tvidmce , and must sustatti 
any disadvantage that may icsult fiom his conduct. 


Another answer to the objection upon the statute may ^ 
be, that the contiact is admitted, and the statute is not 
insisted on.(n) This intioduces the argument, that tht (n) v 
executor has not raised, and is not hound to laise, thfe ob»* 
jection } and it is not competent to the residuary legatee ^-2 
*to raise it. But the cises of Aaac v. Ifumpa^e{lf) and (/>) Ante,-^oi 
JUmger V. Roxvl(ij{(') establish, that in the instance tf 
coUusioB with the executor, the residual y legatee may ^ P 
come and state, that the assets ought not to be affected 
‘bayond the point to which the testator himself could 
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ifiOf. have been affected j and if the Court will interfere against 

the executor, acting contrary to iiis duty in that case, so 
Buckmaster . , • • r • r c \ t • . 

V, in tins, the executor reiusing irora tavour to the heir to 

Hgrroj). resist this claim as he ought, all the parties being before 

' Coif.rt, to prevent injustice to the residuary legatee, 

the person having the material interest, and to avoid 
circuity of action, the Court will controul such conduct 
in the executor. In the case of |he statute of limitations, 
the consiructi<5n put upon that case^ distinguishes it vt iy 
much from this. The presumption is injfavour of the in¬ 
tention of a man to pat' his debts, and the estate of the 
testator has had the benefit. 

t? 

As to the part-performance, whatever effect the pay* 
ment of the auction duty might have, if the party tv ho 
paid it, sought a specific performance, hpre he resists it i 
and is content to give that up. •• 

The Lord Chancf.llou stopped the argument up6n 
that point; observing, that whatever may be the effect of 
payment of part of the purchase money, the payment of 
* 466 the auction duty, which must be paid, ^whether there is 
any effectual contracts of sale, or not, cannot be received 
as evidence of the contract. 

For the defendant. 

The possession taken, and the consequential acts, apply 
only to the third lot; and the contracts are distinct. The 
fscaiclusion of the Master of the Holls upon the evidence 
ol Barkw seems to be, that it proved only, that the bar¬ 
gain ^Ith him If as completed, not that it was carried into 
execution, duripg the life of the purchaser; amoundng 
only to this, that when he should get posscssiqnj Batlow, • 
ihooJd have th? crops Jbr SOL 
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The'Solicitor’General^ ift reply. 

If an .understanding had prevailed that sales by auction 
were within the statute of frauds^* that must have been 
known to Lord Mansfield and I#ord Chief JuUtkcUri/wff^. 
A Court of Equity at least cannot give this statute a 
construction, that will make it the instrument of fraud. 

The mischidh whicii the legislature intended to prevent, 

* 

cannot apply to saleiS by auction. They always proceed 
upon written terms ; and Courts both of Law atld Equity, 
have considered the printed conditions as terms in writing j 
so far, thht they will not admit parol evidence of decla¬ 
rations by the auctioneer, inconsistent with those condi¬ 
tions ; Gwiyiis v. Erhart^{a) —. v. Warmington.^fi) 

lliat is in its nature a public sale, and the attention of 
the witnesses i» invited to what is going on. It is not 
open to any of the miSchiefs, against which the statute 
was directed. Sales by auction, if this statute is applied 
to them, cjin no longer take place j as there are no means, 
by which *the purchaser can be compelled, vvhen the sale 
is completed, to sign the agreement. U'he usual course 
at the conclusion of the sale is to sign, not an agreement, 
but a mere receipt for the money, or to put the name of 
the party in the auctioneer’s book. How can the act of 
putting down the name, be considered a signature by both 
parties ? Can it depend upon accident, subject to the 
negligence of the auctiopeer ? If the auctioneer is to he 
Considered the agent of Jjoth parties, the vaidor must, in 
a Court of Equityv be considered as having done by hts 
d^nt every thing necessary for the sale. The vendor 
cantiOt be permitted to say, his agent has not dohe thiWt 
whkh is essential to the sale. If it turns upon the mere 
cirfcllihistance, whether the name is put down, or not* the 
Court to make its decisions consistent, hold, that 
in aQ cases, the auctioneer shall be considered as having 
ddde necessary; otherwise, what must be the con- 

ditio^ pf the other parties ? They would be in the power 
’ who might direct the auctioneer not to 


i8or. 

Buckmaster 

V. 

Harrop. 


(a) I 
M/aai. S89. 
(/») In the 
Court of 
Chancery. 
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i8or. 


Buf kina^lcr 

V 

Harrop. 


(a) 7 £art, 

S$9. 


put down jbe name, until it could be ascertained, 
wile lilt r the iule was advantagedus. In Ilhuk v. IVhitt- 
hous(^{a) all the Judges considered Simon v. as 

h.ning settled the law‘upon this point so that it is not to 
be sh.ik|n. 


'I'lie fact of signature b\ the auctioneer, if doubtful, 
ought to be the subject of inquiry, as well as the latt ol 
taking possession. To the objection, that the signature did 
not take place at the time ol the auition, the answti is, 
that if the auctioneer is the agent of both parties, his 
agency does not expire the instant the hammer is down, 
A’V'hy may not he put dow n the name the next day ? 
^ 468 He IS unqucstioiublv the agent of both parties *in paying 
tlic auction duty long afterwards. The question can be 
oniv, whether his act relates to the sale hy auction ; and 
that does not admit ol doubt; tCie act being inclosing to 
the agents of the purchasi i the account, in ansveer to their 
letter desiring him to do so, sending diem in that letlen 
the conditions of sale, with the prices annexed. In a 
' (a) Jnte, 73 late case, Balsey v. Grant^{a) the agreement was the rc- 

” series of letters ; so this arises out of this letter, 
ILp 583 and that to W'hich it is an answer, giving the Court all 
that is required in a memoraodutn of agreement for the 
sale oi an estate. 


With respect to the objection, that the auctioneer was 
himself the proprietor, the i ule is settled, that the auc* 
tioncer is the agent of both parties : where is the exception 
from his having an interest? Suppose him constituted 
agent by letter of attorney ; that would not form ob- 
jettion, though perhaps a question might be raised, whe* 
ther the par ty, not knowing his situation, would be bound 
by his act; but at least some fraud must be shewn; or 
some injury sustainetjn under the peculiar circumstances. 
(i) Jm, vol White V. Damony{b) the auctioneer hhd 

7. p30. vanced a sum of money to the vendor, hoping £0 ftim- 
buise himself by the sale j a practice that is usual, ^Ihich ^ 
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gncs strong interest , yet no objection was. taken upon 
’tint ground, though Lord Roi><ifijn^ disliking the whole 
tians.iction, looked anxiously for objections. 

With rcfiitnce to the conduct of the e\ecu\or, not 



setting up this dtfence, the case upon the statute of 
^*lmiititions cannot be distinguished Iroin this. IJoth 469 

these •'talutes aie only laws of evidence. It is equally 
didionest ind inmoral in many instances to take advan¬ 
tage of tithei statuu , as where the debt is really due, 
and where a person has pe-rmitted an estate to be knock¬ 
ed down to him. It IS decided, not only that an ex¬ 
ecutor IS not guilty ol a d( by not })k ading the 

statute ol limitations, but even if the lesidiiaiy legatee 
interposes before pica pul in, alleging, that the executor is 


a trustee, the C*ourt will pav no attention to him , Lord 
Casthton v. Loid ranshaa\(jt) a decision b\ I.oid Sornet^^ fa 

that if the executor knows nothing moie thin that the 


(feht IS old, and it is doubitul wliclher it is due, or not, 


he 13 not bound to plead the statute. All the authorities 
upon tins subject aic collected In Mr. 'IoUet.{b) This (i) Tslkt\ 
executor was himself a bidder at the s ile, and must know 
all the circumstances. In Laat v. //Mm/?«^c',({) and jf/- fO 'ol. 
saffer v. Rowley upon the collusion between the ex- 
ecutor and the person claimuig as creditor, the C ourtwaa P ' 
satisfied that the debt was not due. The residuary Itga-* 
tee is bound to make ouj: a case equivaknt to that. The 
etror is in considering hi/n entitled to stand merely upon 
the defensive ; the Court not hai mg the means ol know¬ 
ing, whether he has any initrest in the subject, whether 
the debts are paid. 


As to the part-performance, the bill was dismissed, 
with reference to th.it, upon the ground that Barlow might 
n6l have taken possession daimg the life of the testator, 
taking |hat fact as not proved. That is sufficient!) proved. 
Thn mla took place in Julti The crops were then stand- 
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I8or. ing. I'hc testator lived until *late in September^ The 
presumption, therefore, is, that this transaction took place 
Buckmaster 'pjje objection is then made, that this can 

Han-op. apply to one lot only, and the contracts are several. That 
arising Irom the conduct of the purchaser, from the man¬ 
ner in which he inteiposed, by several agents, preventing 
other persons from purchasing, a Court of Equity would 
not have permitted him to take one, and not the others. 
Lastly, as to the payment, suppose of 10,000/. the pur¬ 
chase money, 9,0(X)/. had been paid ; could the executor, 
l)y refusing to pay the remaining 1,000/. prevent the heir 
from having the estate ? It is plain, the testator would 
not have acted so j that he would not have submitted to a 
forfeiture so considerable. The executor must be taken to 
represent the whole interest, and the question whether, 
upon such a proportion of the money, on a mere deposit, 
is the same. A Court of Equity would not permit the 
executor by his conduct to produce that effect. Payment 
of part of the purchase money must therefore be consi¬ 
dered as a part-performance, binding all the parties, as 
affording evidence that the agreement had gone so fer 
that a refusal to proceed would have the effect of fraud. 

The Lord Chaxcellor, 

So many important considerations arise in this cause, 
with reference to the statute of frauds, questions of evi¬ 
dence, and how far the plaintiff and the residuary legatee 
arc to be affected by the conduct of the executor, that it 
would be rash in me to come to an immediate decision. I 
have no difficulty, however, upon this, that as a general, 
naked proposition, it cannot be said sales by auction arc 
- not within the' statute. But this distinction must tw at¬ 
tended to; that if the auctioneer ought to be considered as 
471 the agent *of both paities, and he does what is usu^j^ , 
done, takes, down in writing a memorandum 
passes, from the very nature of a sale by auction, 
case generally, circumstances must be brought that , 

would satisfy the statute. 'Phis statute in bc^' 
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clause^ admits but one plain construction. Why, as Loul 
LI ha observes,(n) should it not extend to land ? If 
th( conditions of sale are in writing, or printed, uhich 
aie so cs^entiallv part of the contract, that not (>j)ly parol 
evidence is H'jettt'd, but even alterations in wrking are 
permitted with gre at jealousy, how little remains for the 
auuionecr to do. It is sufErient for him, taking minutes, 
putting down initials, enabling him afterwards to do the 
formal act. t^pon his minute, \vith reference lo the 
printed particular, no uncertainty can exist. My opinion, 
therefore, is, that as a gt neral, naked proposition, sales by 
auction are wiihio the statute ; and that Judges saying 
they are not within it, moant no more than that, if 
the auctioneer, considered as the agent of both parties, 
does what is usually done, his memorandum in writing, if 
sutficient, will situsfy the suitutc, 


1807 
BiickindsMsr 

V 

Harrop, 

(fl) Antet vol 

y. p. a49. 

Co/m V T}f' 
cot hut. 

Paiol evi* 
deiireag-ainst 
coiulitiuns of 
sate by auc¬ 
tion I eject¬ 
ed. Altera¬ 
tions ill siii- 
tme pcrniiU^ 
ud viilli 
gieat jc.t- 
lousy. 


* The Lord Chanculiou. 


The circumstance in this case, that the auctioneer was 
also the vendor, is not immaterial. The opinion of the 
Masti r of the Rolls was, that the statute of frauds ex¬ 
tended to sales by auction of real estate, and his opinion 
seems to be, that there was no part-performance of this 
contract, even as to the third lot. I agree with the Mas¬ 
ter of the Rolls, that the question is, whether at the death 
of Finney., a contract cijisted by which he was legally 
bound, and which, if he had *reluscd, this Court VfOuld 
have compelled him specifically to execute, llris consti¬ 
tutes the right of his heir to call for a completion of the 
cpntract, upon the rule, that what is agreed to be done, 
shidl be considered as done ; that money under contract 
. to be laid out in land shall be considered as land; that 
land under contract to he sold shall be considered as mo¬ 
ney ; each assuming the character imposed upon it by the 

52 
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WliRt 19 a- 
giTed to he 
done consi¬ 
dered UH 
none, as mo¬ 
iled uiidei* 
contract lo 
be liiiil oiitia 
land, ki. 
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I80f. ecmtnict ; but in either case a contract according. to the 


t V. 

Harrop. 



lhide|' the circiiinstances of this case there is no ques¬ 
tion between the purchaser and the vender, Tiiey were 
both willing to perform the contract. But still the heir is 
entitled to call f/r an application of the personal estate only 
upon the footing of the contract j and the residuary lega¬ 
tee is entitled to resist the claim if there was no contract. 


The executors submit to act as the Court shall direct ; but 


if they endeavoured to aid the heir, it would make no 
diftcrenec. The Court must consider them as trustees 


bound to execute their trust. The question therefore is 
precisel}' the same as if Finney were living, and suing, as 
purchaser, an unwilling vendor for a specific performance. 

My opinion, then, is, that us to all thedots, except the 
third, upon the evidence, the requisitions of the statute 
of frauds are not satisfied; and the rule must be the same 


in equity as in law ; except in certain cases, where ‘a , 
Court of Equity can interfere, as upon possession follow¬ 
ing the contract. I agree to the rase of Simon v. Meti-’ 
(a) 1 JSlaei, viei\(u) which establishes, not, as a general proposition, 
1921. sitiction are not wUhm the statute, but that a 

memorandum in writing by the auctioneer, with reference 
473 to the conditions, *\vritten or printed, are binding upon 
both parties, I agree with the oI)servation of Lord F/- 
(a) Ar/e,v(>l Jon ;(</) I cannot see why the construction should not be 
same as to land, d'he ground is, that there is a con- 
eothki. ig writing by an agent. The statute is therefore sa- 

Contracts tisfied. All contracts by brokers stand upon the same 
Wndir.g* on evidence. If the purchaser agrees to buy, and adopts the 
fcotb parties, broker Only by consenting to buy, that converts the bmker 
into an agent, and concludes both parties, as in the case of 
a broker, not naming his principal, but offering cotton to ; 


sale, and a note bein| made in writing, both are bound, 
unless before the note made the purchaser countenhattds it^ 
a case that has happened. * 
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Yet it was held in Walker v. ConstaUe^{h') and the same 
doctrine is expressly laid down in Stanefiehl v. Johnson^{c^ 
which I know to be correctly reported, that it is not suf¬ 
ficient that the auctioneer puts down the name.j If the 
point had come directly before me, I should be disposed 
to say the statute was satisfied. But upon an appeal 
.from the decision of a judge, whose opinion I so highly 
respect, and that judgment sanctioned by those authorities, 
it wouhl he too much for me v/iihout the decision of a 
Court of Law upon tlie case, to decide according to my 
own impression. I am however relieved from the dif¬ 
ficulty oi coiisuIl ring a written memorandum of the auc¬ 
tioneer, distinctly proved, wflh reference to conditions of 
sale, written or printed, as not being the written contract 
of an agent ; for here is no clear evidence of that. I'he 
only evidence fhat 1 can receive, is the written memo¬ 
randum itself, unless it is lost ; and it must be a cotem¬ 
porary *memorancium, especially in this case ; as the 
auctioneer being himself the vendor, though only as a 
trustee, could not in strictness he the agent of the pur¬ 
chaser. It is true, as has been insisted, the slightest in¬ 
terest in a witness creates Incompetence ; but the mere 
interest of an auctioneer from his commission, wouhl not 
defeat his evidence; as it is a kuowm interest, whereas 
the other interest may be unknown. 


1807. 
IJiickmastei' 

V. 

Hurrop. 

(6) 1 Bot. te 
Pull. 306. 
lc)lJC^p.Ni. 
Pr- Cent. 101, 
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The interest 
of anaaotioft- 
eer from his 
commit^ion 
(does not de¬ 
feat his ©ti- 
4ence. 


The sales of tlie different lots are distinct and inde¬ 
pendent. This reduces ‘the case to the question upon the 
third lot. 1 agree, the bargain with Barlow was the act 
of the purchaser ; and would not be a part-performance, 
except from the possession taken. I can however deal 
with this case now, so as to obtain complete justice, by 
ijirecting an inquiry as to the third lot. I am desirwis 
of knowing whether these acts of Barlow were doncf 
during the life of the purchaser j as, if the possession 
was -^tlttkeri, and the crops were cut, before his death, the 
cifcd^tmice that the money was not paid till afterwards, 
''troidd’Jjpgmke no difference. How is it possible, that he 
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i8or. 


JBiu kmastu 
\ 

Han-op 


could (ut the Clops in any ot!\er character than ns pur, 
(luisu ? 11 he (lid, it falls within all the authorities ai> 

to pai t-performante, and though my opinion is, that 
great n^ischiel has arisen out of that doettine, pushed to 
the exttnt to which it has been pushed, jtt I must tx- 
trute what I find the law of the Couit. The posses¬ 
sion of 1 unuij ran be leasonabl) ascribed to nothing but 
the act (>1 a purthasci. 11 these acts were done in tho 
life of Tinneif^ as the lots vvtie sold stparatcly, I think 
there will be a right to a deerct. as to that third lot4 


Therefore direct an nujuiry, whether linnet/^ or any 
other pcison claiming undlr him, during his life, look 
possession of, and cut the crops, or did any other act« 
upon the premises, comprised m the third lot. 
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1805.3/«yl\ ^PHILIPPS oso’insi CllA^^FLliD. 

IBOTf AI>irdi 
17 . 

Uill under THIS causc(rt) was heard upon an appeal from the dt- 
Inc annuiiv , . 

ait to set a- cree pronounced at the Rolls, duinissiug the bill, 
aide an ail* 
iniit}> dis* 

missed, the Mr. Romilhj and Mr. Hat lor the plaintiff, relied 

noi^^prevaii. upon one point only ; the olijcition upon the memorial, 

as stating \he consideration to have been paid upon the 

wionai es- day of the cate and execution of the deeds j the fact being 

that they were executed on the day of the date, by tin; 

tion to have plaintilF alone, at his residence m the county of Carmat- 
heen paid ut 

tbt diit<? and (a) Reiiortcd mtt, vol 9 p 

r^t-cution of 

tlir deed',, one of the jpantors oiilj baung-exiiutid on tlte <bi of the daiei the, 
othvr aoine d,a.\s afterwards, ou-asiontd meitiy by llic itsidintt of the one in 
tlu uUiei in XoHiihn. 

* 

2d1v That 30/ w is Inimediwlily afiri- p^jmciit «d liic f ( nsidt ntiun paid hy the 
gi iiiloi to tin* attorney for lin expinue ol Uie tiaiiaatto ii, i ol iiy way of a colourable 
Kduotion oi the coiisidtratiou : 

.Idly. That ti»e ionsiib ml ion was paid l>j an aidit, ihil fact, though not 
at ill d in the body ol ibo appealing by the ii,Ci.i[)i iiidoibcd, and beit^ 
m Uie memorial 
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i/ifrij *nd by the other,grantor five days aherwards, in 1P07 
London. 

rill i 
'' 

The Attortwj-GeneraKib') Mr. Piggott^ Mr. ^txvland^ ^wturd. 
and Mr. /Av/*, in support of the decree. 

:>pti c« Jt^r- 
eev d 

The Lord Ch-vncelj 0R^() dintted the cau'Se to stand (c LoidJEfr 

* 1 

over until the mal ol the action that was dirttttd in the 

rase of V. Iloixto^did) His Loidship however {i) 

^ 10 p. i09, 

afterwards dnccted an action to he brought bv the defend¬ 
ant in this cause, whuliwas brought accordingly, and a 
demuircr was overuiled. 


The cause canoe on upon the equity preserved. 


The Lord CliANCiLLoiifr) dismissed the bill. (t''Lowl 

* Ft ihne 


♦KIRKPATRICK agahut KILPATRICK. 
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March 2 2B. 


SAMUEL KILPATRICK by his will, dated the 22d Bequest to 

of yM/y, 1781, directing payment of his debts, anti two^*^ri»turil 

giving some legacies, gate and bequeathed to each of 
r. .„ • > (vj. rr , siirvi\ot8iup 

his two illegitimate sons, James kupatikk^ and Samuel updn tlic 

Kilpatrick^ the sum of 6,000/. sterling out of his personal 

ostate in bank stock in London. Also he gave unto each 21,andwii}j- 
r L ^ c ^ , tutis:,ue,lnii 

of them the sum of 70,000 cun cut rupees^ out of the m tlu« cv<nt 

money belonging to him out on bond to the East-lndia 

Company, when they shall have attained the age of 21 o\ti,thc m. 

years. In case there should be an overplus of his per- nianucn^nru 

»onaI estate, altoi thu leg icits herein mentioned were' paid. added 

* ’ leaih to ilio 

... , ... ... pnucTp il ibr 

tbeip beuefit, to be paid wbe n ilwy attain 21 The lunil.-ition over upon the di .dh of 
both establiBhed n the Accumulation ol ave^'Lcliattu^t, aiidtbc jia>mtutunJy 
^£N»stpencd« 
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18 or. he gave and bequeathed the said ovei'plus to the aforesaid 
his children James and Samuel Kilpatrick^ with all debts 
Kirkpatrick ^ eftects that should be appertaining and owing to him 
Kilpatrick, at the time of his decease, to be divided equally between 
' them, but in event of the death of either of them before 

he attains the age of 21 years, and without issue, his 
share of said 3,000/. and r0,000 current rupees, and his 
proportion of the overplus of the testator’s said personal 
estate, to go to the survivor ; but in event of both dying 
without issue, one of their shares above mentioj.ci to 
go to the lawful son and heir of the testator’s uncle Plenty 
Kilpatrick; and the other share to be divided in equal pro¬ 
portions, between the children male and female, the lawful 
issue of his sister Margaret Kilpatrick^ and the children 
male and female, the lawful issue of his half-sisters, 
Jean Porter^ Ann Porter^ and Martha Porter; and also 
the lawful children male and female, of his brother John 
Porter. 


*The testator then directed his executor in India to 
take the earliest and safest opportunity of remitting to his 
executors in London the aforesaid sums of 70,000 rupees, 
and such other sums of money as may be due to the afore¬ 
said, his two illegitimate sons ; with directions for it to 
be put into the bank stock, or in such funds or purchase 
of lands as they may judge the safest and most advanta¬ 
geous for his said children, including the aforesaid 3,000/. 
of each, and such part or parts as may be required of the 
interest and profits arising therefrom to be paid regularly 
by his txecqtors for the maintenance and education of 
them both ; and the remainder of the interest and pro|ibi 
to be added yearly to the principal for their benefit, whi#) 
is also to be paid to them when they attain the age of SJ| 
years. Then, after giving directions as to the education 
of his two illegitimattf* sons, and giving some pecuniary 
legacies out of his personal property in India and ^wope^ 
he appointed executors in Qreat Britain and IneHa. 
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The^ testator died in Mgnst, 1781, unmarried. His igor. 

. half-sisters, Ann and Martha Porter^ and his half bro- 
yqhn Porter, not having any issue, a decree was 
made, under a bill by several of the legatees, directing the Kilpatricft. 
usual accounts to be taken. In 1785, before an^ report, * 

James Kilpatrick, one of the plainiiffs in that cause, died, 

^ under the age of six years and seven months, leaving his 
brother Samuel, another ol the plaintiffs, surviving him. 

Samuel Kilpatrick died on the StJth of December, 1798, 
between the ages of eighteen and nineteen, not having 
been married. 

J he bill in this cause was filed by the executors of Sa~ 
muel Kilpatrick, the younger, insisting, that the limita- ' 

tion in the will of the first testator, Samuel Kilpatrick, of 
the legacies of ^,000/. and/0,000 current ^rupees and of » 
the residue of the pcrsodhl estate, in the event of that tes¬ 
tator’s two sons, James and Samuel Kilpatrick, dying 
without issue, was too remote and void ; and therefore 
those legacies and that residue upon the death of James, 
under the age of 21, and without issue, vested absolutely 
in Samuel, under whose will the plaintiff claimed the 
whole. The bill therefore prayed that the suit may stand 
revived j that the funds in Court may be transferred to 
the plaintiff: or, if the Court shall be of opinion that he 
is not entitled to the whole, that the rights of the plaintiff 
and the defendant may be ascertained. 

The defendants, the son and heir of the testator’s uncle, 

Jienry, and the children of Jean Porter^ afterwards 
Mitchell, claimed under the limitation over. 

Mr* Perceval, Mr. Hart, and Mr. Owen, for ttte plain- 
tiff. 

Tl^e plaintiff, as the personal representative of Samuel, 
the: anrvivor of these children, is entitled in the event 
jdnilf lifti happened, to the whole subject of the bequest, 
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any time. *Thu only limitalfiw general V'Oftis.^ 

in the cliuse, providing for aurv^oraliip betv^een lh|? 
two sons^ in the eveut^ of the death of either, being |#f 


words ai-c laid aside, and tbe TTieaTiiii}? of themcrossfed ! bftl aUvays t<» 
effi'Cluatf the genera! intention. What intention ? That the |)roj)crty 
shonUl gro in a course ofdeaccnt- That certainly is not the intention 
here. Hero tin. intention is to divide it equally among them. 

Bvrchftl apolie.s Mill K ss to it - and I doubt the acrurary uf the re¬ 
port. It seems to ow, l.ord did not reqmre the deeiaralion, 

tliiit y^hn liur/is took, an (‘■tare tad. The only question was upon the 
efieot of the discovery to destr-iy (h ■ condition, .added to sonic or other 
of the estates ; in edect a ro idition not to alien. If he had not held 
that the father took an estate l.til, he must ha\c held that it was in liie 
children, and (hey all joined in the recovery ; and the question rira#* 
raised by the rcninin<ltrman; who contended, that yohn Mm^ru^ 
joining' in the recovery, had destroyed his estate for life. He was heir 
at law. The persoiw, ttking the iiettt estate, wei'C, parties to the re^ 
covery also ; and the only piiint, that ctfnld avail the plaintifl’, was ttl 
s uppose that, as the rtcovery was a tortious act, that would not let in 
the esUtc of the heir r,l law, as it was his own wrong ; and therefoW 
that it was an mvidld rccovcn, hung a tortious act of the tenant for 
bfe to destroy his life est-dc, and let in his own estate in fee, as beir. 
The note of the judgmcul i.s very short. The decree is right, without 
neces.sity of making that declar.ation. It wonM lie worth w'btle, to 
aetf whether the decree i^ firefaced with that declaration. 1 doubt it, 
^3fat her think, it was tor something, falling from the Court durin|^ 

. ibe argttmeirt But, if the case is not the subject of that comment, it 
htBs umW the same rule as Doe v. Applin. This decree raiuythe efe 
firmed. 


The decree ini^TiiiSf v. Burchell, a$ it appears !® the regi^er^i 
merely dismisgeil'the hill; and contains no declaratioB, whether 
•ffartif teok nip estate tail, or an estate for life. Lord 


ment, howtrer, ^according to the note, (3 'Term Btp. 296, 
confined question j and concludes, that^^oAw 

pstate.in taifonalt. ‘ *1 aking that to be decided;; it-i»'CerUiniy 
case. I^isb'd appears to rely principahy upon the ne«W«^„ 

ofeoi^trtkkig thi word *' is8ue?’^«6‘ph*ral; yet the UmitttfeB 
issue male of 3>A» Hartn, and to hit acd their heirs, and tb-4iiui|il^ . 
feinale;,‘ent to iter and tlieir heirs j and Ids Lordship’s cohcItWiisoli up#; 
:h^at, || tidl ea.4ly reconcileiTwilb the reafioning in the 
|veB a» yttwitt V* See J3«e, on the demise of Loitg$ 

Bwr. tiO0i Uhtei. on the demise of Lyefe, v. Lyde^ 1 71tr»S 
^octlry V. JtBmky, ente, vtil. I. p. lUS. as to tlie cficct 
jTpJ jlistrihution. 




i ^ 

ttodlitwU in one *psi,H, suppo vd ’i >14 ) ha\>- I) 

intended, whcie it is^m e^tpns‘»id. 

The Soifctt{>r-Gi,)u) ISIi* Akxaff^iA'f Mi* Cke^ Mi. 
Jhf hunh and Mr. Agm ^ f >r die tltltndant *. 


m?. 

1 1 }< I tuck 

V 

KiljmMirk 


The Court is (k'li d to tut ip n thi'? w dl, a ( t n- 
struttion, whuh it >i» ailii.iu I, t. n i i haw effect, ior the 
puipo«5e of disposing', tin jiK pv i ijUnstthe dctlirtd 
InKMtion of the tcbt.itoi to i" to ancihtr jxrson. 
i fi piehuinntion is in hi\oi!! ol t'l cf nsimciion, ifdoubt- 
I'll, th It will bj tons.st(.Tit with the niles of Uv, The 
genual intemon is tkai, to gue to tach son, tvli^n h’ 
sAiail attain tlu age of 21, or have a fainil), and to give 
the property ovc r onh in the tvtnt ol his not att lining 
that age , or*not havk^j a fanul} v ho mav want it. 
Can this t vtiaoulinary latuition he attnhuted *to the Ks- 
|aior, that if one of these kg it(ts should die under the 
age of 21, leaving issue who should not survive the pa¬ 
rent a month, that share should not go over to the survi¬ 
ving brother, but should go at a distant period to th^ 
more remote relations of the testatoi ? The design viptna 
the whole was a prov ision for these children, attaif^llg 
the age of 21, or leaving families; and it was onlj^ Itt 
fdultife of both these events to go over fo these more re^ 
mote objects. The Court is dt sired only, for the sake of 
the generld Attention,, to construe the ’(fords, “ djJng 
without issue" in tho latter pait of the^ clause, as those 
ikovifk thust be construed in the antecedent part* More 
vi^^UCe is frequently done, to obtain n rational constme- 
ir, and essecute the probable intention. With that 
^ may not the word so^ lie introduced before the 
wotds dyii% without issue^^ dn the letter part of the 
clause^' as the words “ and" and “ or” arc substituted for 
«^ho|h«r ?(«) I'he geuetal term ** issue” in this ccadeait 

V. Strode^ ante, Vul. 3. p 450 and thf SiUhOritieB rtf«ip- 
U»nr)lp(«>P 453 aftdv^l 9 p. *!01 kK' fi), r \ De 
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1*1 

li.H h'^'en rcsfriiined to the childl?)! $ ai^d where a pA*'l?p|d 
bcj fit ^vas uncmltd by a liinHaticm over, that has if«e" 
o]); ubcd to the kgttl cons»tructU>n. 

I 

f ' '' 

As to the jntcre»% the direction that it is to be added 
to tlic piincipal, is a stiong inditation that they au to 
h M ilic same Jate, in aOtiiiion to the argument arising 
from ilu nature of the niiertst, as btiiig the produce of 
the principal. 


The Lord Cn.ANti,ii or. 

I 

Till re is no dt ubt, that, if this personal property was 
inttTided to go oxu upon an inuthiutt failure of issue, 
’"that runitation i*> v< id, as btipg too nrnote. The qucs» 
tion tluief'i It is onl\, nbat iht testator intended ; and the 
Couit will snuggle- iigvlnst a tunsuuuion, that would de¬ 
feat the oh\ if'us iiiuntion oJ iht will, 'i he vulgar sense 
of the woitis “ djii.g without issue,” is ntver having 
luid issue, Ihe ustaior did not mean to pttnnt die son, 
who sbculd dit first, under the age of 21, hy a will to 
4c|'eat his survning brother, nor the suivivor, d^ing 
i^dcr that age, by a will to defeat the limitations over, 
I'hc object sttm$ to be, that il one ol these children 
should not have issue, and one should die under the age 
of 21, his legacies should go over to the other} if both 
should die u^der that age, the w hole should go tti Othtir 
rdations, looicing to near lelations j but if these tuf^ 
sons, or eltht^ of them, should attun 22, 
farther; but |ave it absolutely. That is the 
I shfulCpdt c|>on this will as to the principal. Ihe 
strwiJtidb as to the intc^est^ may be very different* 
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«JLord 

* 

Jtn the di$positioiif jjdade hy this testator in fai^our of 
his two nauiral sons, it is evident, he mcat^t to put 
them upon an equal footing. The qt)a:i^lon upon the limi¬ 
tation over of this ptrsonal pioperty, in the event of both 
^dying without issue under the agi ol 21, is a more ques¬ 
tion of intention, as it may be judicullv collected from 
the whole will. If that hniii tiion ivas intemled io take 
«Hect after an inclefiniie iailuie ol issm., it is too remote ; 
if the iailure of issue was coniiiK d to *the d- uh of the 
survivor, the liniiution is valid. Couits of Justice have 
unifoimly endiavouitd to support limitations of this de¬ 
scription, taking advantage of any exjitession, from which 
the event may be construed, iievti having had issue, oi 
may be confined to the tim<f of the death, i have looked 

t 

through all the casts, %\hKh aic to be found m J\xr. /?<?- 
/Jff’a veiy ustful book.((/) I he doclnne is rhscusstd 
With groat ability by the Loul Clmf Juatiee ll in 
Kftl'f V* foiv/er/Jj) but the east of ShtplMrd\. Lis\2ng-‘ 
ham(c) IS more applicable to this. 'Iheiethe limitation 
over to the nephew, of one moiety ol the stock, if 
Sheppard should leave no issue living at the time of 
death, or If such child or children as she should leave It 
the time of her death, sliould die without leaving any issue, 
was cleaily good ; but as to the other irioiety the testatrix 
oaed shorter words; in cjise her said daughter should leave 
sm snch child qp childnen, or all such child or children 
as she should leave, should “ die without i«sut\” Lord 
htld the limitation over good, giving the same 
oonUfHltftion to those words, as to the woids** without 
“living issue*’ in the liftiitwtion of the other ntoiety, 
etmduding upon the whole will, that the intention was the 
aitne i and was differently expressed* as in other iustan- 
on|j^,for shortness. 

I 

fiuthoritifs go that way } and the intention of 
" lir is very eleir as to the pwncipal. The direc- 
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tioii ns to the interest is in another papl'ctf the 

will, aiul is merely, that the slirplus, beyond what may 
he re(|uired for thtir^mninteiJtin ^ and edu<ation, shall he 
added yearly to tile prtncipal for their ^benefit; to he 
paid to thorn whett they attain the age of 21. All hc- 
}ond maintenance is l<stcd, though only to be paid at 
that age. The plaintiff is thtTtfore entitled to the acen- 
mulaiion of thij inttitst, though not to the piincip.d. 


Mauhe 28 SOUTHEY agahiit LORD SOMERVILLE 


A (kvise 
fail ng;, the 
ipflect of a 
paramount ti* 
tie, est.*l>iisl)- 
edasi toother 
premises, a- 
gainst the ex¬ 
press inien- 
ilcm^thatthey 
■hnuldfoio- 
Ifertter. 

Limltatioil 
of personal 
property, if 
J fthuuhl 4 i(* 
without issue 
male, j 9. if 
Myinir, if not, 
C snd Z>. in 
forces do# of 
Hfife, to enjoy, 
not loo 
remote. 

Effect of a 
diteetioii foe 
Mj) ui>entoiy, 
&c p^stiani- 

iriifa'KfpK ,t 

of furnituie, 
|ti to an m- 
tei’ostiorlde. 


CAKKON SOUTHtr bv his will,'dated the 30th 
of il/rtj/, 17Cr, and dulj attut* d a< cording to the statute 
of ftaudsjff/) gave unto yt,lin Sovtheijy all th »t tntssua|T 
and ttnemint tailed Jl’i s/ J otm //onse, the lands thereto 
belonging exttpt the fields oi giounds called Rioadjield 
and Gut.'Aland, which diouhlbi possessed and enjoyed by, 
and with his home estate; and he gate unto him all the 
bonds for surrendering the same foi his solo use and bene'- 
fit, in order to fill up the copjhold estate with such lives 
as he should think proper. 

All the rest of his estates and -lands, both in possessioft 
and iever.siort, and nil his reputwl Manors, and fce-$itnple 
cbtatts, and iftll other hh top) hold and leasehold estates, 
(not belore devised and given,) he gave, dtvised, flftd 
demised, Ik* J/u^h Somnvtlk^ and Hennj Fownes 
their heifs add assigns,in tru^t, to prescive conting^t #d- 
maittders, and to the uses and trusts after declared j; vt*. 
to stand seis#*d and|)06se85cd ol all his fee-simple lands of 
irfheritance, and all his copyhold and leasehold e«iMC8» 
the several parishes of Fitthead, &c. and elsow^hCld* id 

{a) Slat 29 Ciif. II c ' 
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Samfffseti therein mei^tioned,) in igor. 

and for iht use aflS advantage ol his great nephew, 
yi. ^outhcy Somerville^ son 9 f the said Hugh^ for and 
during the term oi 99 >ears» if he I^Mtdd so long live ; LonlSomer. 

and alter that terra, then to the of the Ist, 2d, 3d, -. _ 

and 4th sons of surd John Southey Somerville^ and the 
issue male of thur hochts lor the like term of 99 )ears, 
as they shouKl be in seniority of both ; and, in dt/ault 
of issue mde in hrm or them, then to the use of his kins¬ 
man, Ifo/in Sontheij^ and the is lu male ol his bod), for 
the like term ol 99)fars; and, m deiuult of issue male 
of him, then to his bioiliu Sulnu t Soiithnf^ and the issue 
male ol him lor the lik, term; and, in default of issue 
male ol him, tin n to the tesiaioi’s light hciis lor ever ; 
butt, iiicust hi. s ud gi and iiiphew, John houthcij SomtrvilUy 
should die willwiit issue mde, or should at any tune 
therealur posst ss and tnjoy the title and estates belonging 
to or setthd upon the il>t.//»fozoVo, then he then b) ordti- 
tfd und diiect'd his truster, s to pennit the said Johii 
Southey^ il Ining, if nOi, RJurt and 1 homaH Sout 
in succession ol age, to enjov and possess hia mansion* 
house, and the estates thtrtto bt longing, and the fields 
called Broadjii til GatesUnuI^ with all such furniturfi 

therein, and all his plate, which should be necessary fap 
ornament and house-keeping, and not to be disposed of j 
and that, in case his said nephew, John Southey Somerville^ 
should not think tpropei^ to dwell and inhabit in the said 
mmiMon-housc, after he should arrive to the age of 21, 
then it should be possessed and enjoyed by John Southey^ 
or his brothers in succession} stating hia desire, that it 
ndght be occupied by one of his relations, as long as his 
int«|l*e8t rcthained ; and he directed, that the copy be kept 
filled up with three lives in his said home estate and man** 
sion-hous^ ; and that the fines for renewal on ♦adding any ^ 

Uftf or hvtiS, should be paid out of the rents and profits of 
his lunj^ in fee, so as no female life was put into the copy j 
ani<|^*i^ired, that an inventory of hissihousehold goods 
should be taken, and kept with his title deeds of 
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180 ?. his estate for the aclvan^g^ of that'person who^^'^hauld 

tnio} the same* as bciore dir«tte*d* 

.v>»they •' 

V, 

B} a codicil datad the 6th of y^/y, 1?68, thet(f»tator 

.. dt clai L(h that it wa$ hiS *in(I meanings {'liotwithstanrling 

any ihin;^ contained to the contrary in his said svdl,) that 
his two fit Ids or closes ol ground, calkd Mroai/^e/i/, and 
12arMs, paits and parctls of his estate at /rat Torvn^ 
within ihcp'ushof rtizhu.d, should be luld and en)oytd 
hv the person or peison , to whom had hj hi^ will gi\tn 
his house and estat«. m iitzhcad aforesaid, wherein he 
then lived, and in the saint manner, and upon the same 
conditions. 


After the death of thi testator, in 17GS, the will was 
cstablislied hy a decree in the cpusc, of Soi'H^rvtLc v. Leth* 
bridge^ exetpt as to topvhold' estates, including the 
mansion-house at Jitz/icad, to whith Colontl 
the father of yohn Soutlinj So)ncrviH<\ was tmuled for 
lives, under suirtiideis and giants, on fines paid b} him, 
and which estate, the k fore, the testator had no right to 
devise. Colonel SomcrviUc occupied the furniture and 
plafte, and the prtmisis of Broadjidd and Gatisland.^ and 
cominued to inhabit the man-jiou-houac at Fttzheady until 
1704, within a few years of his death, when he gave up 
the possession to his son. Bv the death of the late Cord 
Somervillcy ibijt title and family estate in Scetkndy descend^ 
ed upon yo/m Southt ij Samervtiie^ and the bill was filed by 
John iiovthei^ against Cord SamerviUe; on the ground, 
that bs the descent of the title and estate upon him, and 
by his not residing *in the said mansion-house, from the 
time of attaining the age of 2t, in 1780, until 1794, the 
plaimiC became entitled to the tstates, called Hroad^eid 
and GMesktndy witli all ibe furniture and plate in the tea- 
latorN mansion-houlfe at his death. 

Cord Somerville by his answer stated, that tha tus^fillbr 
had no right to devise his house and lands at / 
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being, as tfif a ii usi< e for tbr defend- ig-)?'. 

father, Colonel I’he an^wtr f^irthtr sia- ''■^ 

te'lflSintas the defendant auecteded to the satd estatt at ^ 

I'ltzht'ud undw the grants and «urred*d^ tb and h;) hi'> la- 

t)j( r, the delendant, so being in pb$^<ii|ibn of the said es- ——__ 

tatv at FilzhniJ^ bughi, upon the true construction oi the 
will, to retain poss< s*>ion ot Broadjieidiind OatfAknJ^ with 
the furniture arul plate in the m niiion-housc : the inten¬ 
tion of the testator being d^( larcvl, that the said estates 
and furmiuie should he* ocenjiRd and enj >ted by the per¬ 
son who possessed th< said 1 slate, ..nd oiiupied his s.iid 
mansion at ul. The answer adniKt. d, ihu the 

defend nu h.iil std I the lutnnare, . tJu iawnton lining 
been del.vu>.d up to him, under an order ol the Court, 

Upon his uitaming the age ol 21. 

ft 

# 

I 

I'he {just'o'i, win ther tli^ liniiiaiton of the personal 
jjronetiv was too it.iuol /oj was g»vin up liy the dclenti- 

■ ■ on^ V A'//- 

nnt. put<-tre the 

pw t dins' 
ea.t, aiirlthe 

Mr. Cvyfe and Mr. iSe//, loi the plain ilT. rfkRnees. 

I'his is a question as to the inn nlion of the testator UjK>n 
the whole Will. IKeoiuuied, that he had the lighl to 
devise theestate, whuh In. calls his ^hoine cs- Hf 
late j and he has devistd it, togitiur with the two fulds 
excepted out of the other dtvise. He also inundid his 
furniture and plate to go in the same maunert I'lie devise 
as to the premises, comprising the mansion-house, (> ing 
defeated, not hy tlie act of the testator, the qiu stum is, 
whether this inti nded bounty is to fad as to the re a. 'fho 
intention being clear as to the whole; but as to one* ptu t, 
t^i.iestator not having the power of disposition that be* 
supposed he had, is not the will to be fulfilled as tti that 
upon ttrhlch his right and His intention are both clear f 
Upondhis' will the intention cannot be nsiiihed to him, 
that tlie plaintiff shouldnot take the two field*., and the fur- 

Vdl.’13. 51 
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isor. 


niturr, and ihc plate, take tW 

^ , sion-house ; for there is wilt; ”he was consciotls he 

n.'Uthey . _ V"’" ' y' 

V. was disposing of prq])crty, oV’er wlnch ne had no |!iow^t*r. 

The Coi’.irfc Will fiiJiliiShe intention, as far iai it can; and if 

by the act of a stralMt: it fails as to part, stUl it shall take 

eflTect as to tlie ofhw property. 'I’he case of Durlnj v. 


17?, 


is much stronger than this, the devise 
Jiro. F. C. failing by the act of the devisor; yet the House of Lords 
decided, that the revocation did not extend to the lease¬ 
hold estate. That is therefore an authority, that even an 
exjjrcssed intention to revoke, if confined to one subject, 
shall not have elfrct be}ond that. 'I’his devise fails, not 
from any intention to revoke, but merely the devisor’s 
misconception of the nature and extent of his interest. 

The Soridtor-Genvrul and jMr. Courlcnhi/^ for the de¬ 
fendant.. 


This bill is filed on two grounds; 1st. The descent of the 
title and family estaie in Scoi/and^ upon the defendant: 

^ 49i *2dly. That the condition of residence was not complied 
with. That condition was impossible. The estate belong¬ 
ing to another person, who was in possession, the devisor 
had no power to impose that condition. As to the other 
ground, the testator intended to give these purtictdar pre¬ 
mises only under the conception that they would be con¬ 
nected with Fitzhnad estate, to which they lie conve¬ 
nient ; that they should be enjoyed as part df it, an4 hot 
as a separate'eSiate, The will is framed with that siisgle 
object; and J^hat failing, the disposition must fail alto¬ 
gether. ' The case of Darley v; i» pcsrtsmd^ 

an autboritj^ deserving attention; but the question, 
general poinjt, is by no mCans fully settled '% thalf 
Lord CarndtrCs opinion was, that the dispOsitiism of thh 
leasehold estate falTed by the revocation of the dctis© df 
the freehold. I’hc House of Lords held, that the h 
yaa not expressed as to the leasehold estate;,t 
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casbs;S4^ 

eStates.j^vere to gQ IPethcr die ju(lc:meiit of die 

House ol Lords upuia ttesit is a<?^«nd, may jieihaps be ques- 
tiontd.. I'he point came under tonsiderauon in a late case, 

- ijord Carj’ington v. Pdym\{a) but wot detci mined ; 
and Lord Alv^ky expressed no appl^^tion of the case of 
DailujVo iMngxvorlhy. There are iwme caats ol chaiita- 
^ ble dispositions applicable to this point; as The Allotm>j- 
Geiural v. WhilLdimih^{lj) and the Attoineij'GLtmal v. 
Gouldmg^(jS) decisions that as tb, piiinary object of the 
disposition could not have effect, another attached to it, 
llutugh a distinct purpose, and puitctl)' legal, should fail 
also; and though it is tiue, chanties are considtred as 
distinct casts, the^ are so qonsideied only as objects of 
favour. 
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*Asto the furniture and^platf, the utmost claim can be 4 K 
the use ot it, or the inteust ol the monej produced by it, 
for the same length ol time as the estate, or in all events 
only for life. The intention is ekar, that those articles 
shall be enjoyed only in the house. Dirk ctions are given, 
tliat they shall not he disposed of; that an inventory shall 
be taken and kept with the title di cds of his estate, for 
the advantage of the person w ho should enjoy it* I’he 
enjoyment is to be of the house with the furniture. If the 
furniture is to lie severed from the house, the subject of 
the devise, what is there to give a greater interest in the 
former, than the devisee could have talten m the laltei : 
viz. an interest for life only { especially under these di 
rectiows for an inventory, Etc, 


The Lord CHANWEttoR. 

The intention of the testator mvist be considered upon 
the whole will: the first part of which forcibly indicates a 
special purpose j severing fiom the estate devised to the 
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t 4 C* C* ilB^ 

pl^ilntif]', those two pnrt of tlwbnds 

belonging to that estat«^, a particular spe¬ 

cies of enjoyment,,, ypon tjhe cas€ of i>4r% v. Lmgimr- 
J should :£||p8posed to agree with opinion of 
Lord CumHipn, raihM^than the judgment St' the House of 
Lords. The questifc is nhetlu r wliere a testator shews 
an anxious intentiem, that two parts of his property shall 
go together, and his disposition cannot have effect as to 
one part, the devisee shall take that which the testator in¬ 
tended him to take only in conjunction with the other. 


*The Lord Cii ancelloj.. 

This is a very sing\dar case, upon which I fear I must 
violate the intention one way or the other ; for making the 
decree, as I must, agtiinst the deft nclant, the intention is 
noi performed, tis these two fields, wbicli the testator intend-, 
ed tog'owiih the Fttzheoil estate, will go to the plaintiff ; 
and the deiendanl will h.tvc the Filzhead c.statc alio jurCy 
under his ladier. Lnt I must look;, to w hat he has directed ; 
not to w hat ma.v have been his Intention f supposing my¬ 
self to be acquainted with all that was in his mind. Find¬ 
ing therefore this positive provision in the will, I inlist 
hold, that these ttvo fields must pass away from the di^feniff- 
ant; but the Fitzheud estate, which, if it had been sub¬ 
ject to the testator’s will, would also have passed away 
ft ora the defendt^ht, he has edio jure* As to^the furnithi^ 
and plate, there is no doubt, the limitaiioh is nbt tooxemote, 
and that objet^ion was properly given up. The effect of 
the direction an inventory iSj^that the plaintifF coi^^havifs, 
the use only during his life, hot the absoli^te propertyi ''^y4®:' 
these articles Ifave been sold, therefore, the money.prodwtse^!' 
by the safe mtStst lie laid out, and hd must hav* the inte¬ 
rest for hts lifd. 



(tURNEY LO|tfG,MAN. 

1 !IE hill stated, that in pursuaa^^f an onUi of the 
J louse of Lords, dattcl the 1-Jth 180G, that the 

Lotd Chunctllor should frive ordtis forth*, pnniing and 
publishing tlie in d of Lotd J/e/yt/Zi, ami the SLVtr.d qucs^ 
tions put to flu Judges, and iluir answtis, and that no 
othi 1 p< ison should prtsumeto publish tht same, the Lotd 
Chmctlloi appointui tiu ^pluntdlsto punt and publish 
the svhole proicedings in tht House of Pttis nj on the 
iinpiathmi nt, and forbade anv other person to pi mt and 
publish the same, and the plaintiiTs, hting tinpIo\cd b\ 
tht Hoiist of Loids to take down the trial in sliort hand, 
had, at a consillcrahlt expt^nse, been pitpaiing to publish 
it. 

% 

The hill 1 11 th( 1 staltd, th it the dtf* ndants had puidisht d 
a work, puipolling to la tht lual ol Loid MtljilL^ and 
prayed an account autl ii ; iiHiion. 

A motion was m ult lor an in| in* lion, and an instance 
ol a similar ordti, in the i ist of Haihinst v. Ktat 
being pioJiKtd, the tounsd Joi the dclciidaiits wtie talhd 
upon to Ksist the motion. 

Mr. Ptrc€%taly Mr, Fojiiflam/ue, and Mi. Leuih^ foi the 
defeudaott* 

Your Loidship cannot grant this imunctien, unlcsa \ru 
are featisfud death of tht exclusive light ol the plaintiffs ; 
whi<rh cannot he in ule < h ai to t on, until tstahhshtd at law, 
as m tlve two cases m i ttnQ)i,{it) At pieScnt it is uncer¬ 
tain, whether tht light is put upon prn ikgc of parhamenr, 
duty in^posid upon th* phumli, or upon cofV-right. 'I he 
only pttscedtnt IS die cast of Batkin st \. Kan'ihtf (/) a 

(It) In Chaiiccrj, Lastei Fcon, 


IS( fi. 

Jt IS 1*> 

« '>7, 

\p il 1 
lion 

until tht hfa 
iiiijc, under 
an onlrr of 
the Iiuti«,e of 
lamk, for 
publishint, 
I.OI (1 AM' 
ti iftf, 
ai d pioliihil. 
nifr my ulhep 
III bheauon 
ol Jt 
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case, which, with some circumstancGs, ccr* 

tainly resembles this. In instance, however, when tiic 
iiLuntiff obtainedt;bc order tine defendant had not pitblislu d: 
as these,defendan]0|j|^ previously to the order. . That ease 
having passed witlliO^ discussion, the defendant at quit s- 
cing, cannot as an authority prevail against the pruuipU. 
Biwe V. i#rucr,(r) tuinod *upou t).i li^al title under the 
King’s paiemt; and Loid Eldon v\as ‘..itisin d of the clear 
title of the patentee, esiabiished bj [tevious juditulpio- 
ceedings. 


One consideration is, uhetlu i this is not an authority un¬ 
der the prerog.uixt, a nghh he derivtd h« m the erovin, 
as the light to punt the statutes, raiht r than horn the 
Court, vthere iht proreotlings took |iUice. In the ease of T/tc 
(a) UnivLtsittes oj 0 \Jj>J (i'nl L'anihtiJ^^c wdluhuftkon^ijii) 

6 .p .^9 See Lord Chancelloi toiuuku, and {luahfios, tht asser- 
p. 707. ‘ 

tion of Lord Mmspeu^^ that tin (>>uii will not giant or 

sustain an injuiunon, until du unude ikar at law, 

by reference to ihv eouist ol pKaLuhngs unden* patouts. 

The King exei using an th i.ikui lioutj to giant patents, the 

individual, in posstssion undu this giant, shall be quieted 

in this enjoyratnt, until a puma /.^(^okgal title devolving 

from some source ol couipttent auihotu), has been proved 

in aCoviit of Law. 


Considering the plaintiff’s right under the order of the 
House of Lords, as a Court of Justice, that House has no 
more authoritv to make siu h an order than any other Court. 
I'he distinction between the legislative and judicial cha¬ 
racters of th« House is strongly inaiked* In the former 
character its proceedings are entirely its own. Ihe6rst 
principle of tire administration of justice is free access to 
every Court j of w'hith the liberty of communicating to • 
the public wlfat pasles Is a consequence. Tlic public na¬ 
ture of the transaction in Courts of Justice would be of little 
value, if the means were not afforded ol letting all the World 
know the fairness of their pjoceedings. The same principle * 
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t!idt requires a Court tjg; jt«6>Si|^en, authorised the widest 
dissemination *ot what palsdl^firovided the representation 
lit correct. An authority to give |^S|t,clusive right of 
pu’oJication infringes upon that valoMlei ptinciple. The 
(iicumstanccs, that such puhhtations may have been au- 
thoi ised in ioi mtr luntancts, though the authority was not 
questioned until tin cast of Bathvrst Kcarsley^ is of 
no impoiianc( , as tint authontj ‘•lamps a greater value 
upon tin piibUtaijon. II this tight cvisis in the House of 
Loids, ha\t not all oihtr ( ouits i similar right ? In the 
case ol I hi kini> ll i iqht{i') ISh. Justice Lawrence, 
iciiuing to CiitiK \.J1a!ir, ntognises the value, not 
only ol ha\ing tin Conns ojitn, butot the communication 
of tht 11 plot tidings to iht pulilicby piinling. 'Ilus restric¬ 
tion infnngts that valuabh right, and cannot be traced to any 
legal source. "Q lu House pi Loid s is not under any obli¬ 
gation to give to the public an account of theii piocctdings 
under then own authontv. It is oIimous, that ih« v may 
affotd much iatility to such ] ithiu ition, p< niatting ac¬ 
cess to then records, ^orne p^ihaps mat could not be 
leached without that pelm' .kju. But such a work must, 
m a great degree^ be compo'-ul of matciials, of which they 
have not the exclasive cominaiid. 

One very important reason against the inteifercncc of 
the Court in this wa}, ts the comparative inconvenience 
to the one paity o’ the yther. The plaintiffs, if their right 
should be finally established, will have their remedy by an 
account on damages; and the House of Loids may, as 
was done in the instance of a peison,who published Sache- 
vereil's tiial, enforce their order by commitment. But an 
injunction in this state, restraining a publication ol a tem¬ 
porary naiui e, has the efiect of a perpetual injunction ; as 
before the right is ^determined, the market is over. The 
plaintiff^* title should therefore be dear in proportion. 
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CASKS m‘ 

It this pKopcit) (lLptn^,^^|l the privilege of^Parlij* 
num, \oui Lordship has Ijpli IIk means ol dttiding tl^.t 
htu. Has ihis a jurlsthctjon to try tht ptivihR«"S 
oithiQmit of P^i mK aaent ? Aconumptdf the ptu ih s 
of P.nJuuntnt caoifK^lb examined in a Court ol Law, upon 
the iL<iuu of a hnhmS coipm. 

Somt lolour is given to this, »is .i nglil common 
law, luhcunt int\ir\ (.onilol [uom, !>> a pissigeiu 
tin-judgment ol U ilhs. Justice, in llu case ol Miihn 
'JuiiflorJ(i) who spe ikin , <f tin pulgnitnt ol the House 
of Louis, upon JRj'i's Jh (whuh, though it 

may contain many onginak eases, does not an«\vtr the 
destiiption of pioteedings in an} Couit,) and 
pot /y, obs< rvts, that the K mg had no i ighl of onginal pub¬ 
lication, “the Couits ol U'c i/fU/ti -//u//' lunwg the seile 
“powei to author! ,e anei auUitnticait the pubhcauoti of 
“ thur own piccteeiuigs.” ^ 

The case as to Ahtuly^nunt^ is in Cattii^(b'y 

which repeat dots not suppou tliut diitum • the only doubt 
being, whether tlu King had In the prenpgatit't, the right 
of prohibiting and monopoh/ing the publication cl law 
piocecdiiigs; and the light ol tlu patentees was establish¬ 
ed in the House oi Lords. In Roper v. Stieater^{i') also 
mentioned by Mi. Justn e Wtlk the tjutstion was, not 
whether ihc plalntiH had any authority to publkh Crake's 
*Reports^ but whether the patentee had any such autho- 
riit, as dtpiived am other person of his copy-right. 
Thi se (asts are inconsistent with the proposition stated by 
Mr. Justice XVHks. How could the right hy common la^ 
in the Couniiot Justice exist with the purogativc to mono¬ 
polize the piijlication of all law proceedings : two sole and 
exclusive authontiei subsisting at the same time? 'Ihe 
conduct of the Judges gives no countenance to th« autho¬ 
rity attributed to them. I he licensing act(«) reoniired 


(.') Stat 13 ami U Cat 11 c 31 



their allowanee; at least of the Chief Justice; the 
form of which shews, thmt they tliti not ciaiin any exclu¬ 
sive authority, merely followiaj^'the words of the aa: “ we 
“ do allow,” &c. When the licensi^^at cxj)iri'd, in the 
• 'reigni'‘of iCing William and Queen‘ they changed 

' their style ; as in the instance of Skinner^s Reports^ pub¬ 
lished in 1728, long after the expiration of the act, the 
'expression is, not that they allow, but that they approve ; 
a certificate of the authenticity of the work, and of the 
credit ^ue to it. That alteration shews, that the Judges 
did not assume the right; as supposed by Mr* Justice 
WUUhm 


1807. 


Otti ney 

V 

Loiijjnian. 


Upon what principle are the Courts of Justice to have 
this exclusive power of authorising the publication of their 
proceedings r Ip m(»dern times, the acknowledged right 
arises from the publication. Can any principle exist for 
restraining the publication of those subjects, that form tha 
jirecedents, upon w'hich properly, liberty, and life, de¬ 
pend? Against this concurrence of practice, authority, 
and principle, the single instance of Murihy v, Owen^b') (4) in Chw* 
the case of the Court of Session at the Old Baileif^ c^not 

prevail to establiH this, as a common *law right, in every Ciwd 4, Moff, 

V. r * ,■ * . , , 2339 3404- 

MNitrf 01 judicature. It is not however neccsaanly to be ^ 

taken, that stich a proposition was established m that case. 

1!|^e decision is right, not upon the reason sdpppoaed by 
iMr* Justice WUksti that the Lord Mayc^Jpcitild confer the 
ri^ht ol property, but that property had^leen acquired by 
th*? publication j and biing so acquired^ ifas invaded by 
piracy. The assumption of that right ,b)' the Lord Mayor, 
l^robabiy had its origin in abuse, and catpot have any 
lyeightindirect opposition to Roster v. Strmi^y,(a) and the skh- ^ 
(chsc ’df RqWs Ahridgmfntdjd) confirmed in the House of ^ 

Lords. The assumptioh of that right may perhaps be ac- ' 

counted Iht* thus: The Judges under an equitable construc¬ 
tion of the licensing act, probably gav^e the right according 

^ * t. , 4 

'! is. s>i 
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ol an) person, who cannot havt recourse to the jojimals ; 
w ho duri'ig a conbiderable part of I'uch a proceeding as this 
must be txiluded; who cannot obtain authentic informa¬ 
tion as to the qucsiiouS put to the Judges^ and other im¬ 
portant panical<*rb; and who may attend, or not, at hit* 
own dibciction ■' 


^ 502 ’•^Upon the same principle stands the right of publishing 
the pitiogatne topus, I o< ks k ntauung the naiiondl u- 
ligiod, and othti books ol public insiiiution, as itihf’s 
Crfimmar, Another pcison might piini them as well, hut 
upon the cbsemial inttiisi ol iIk public, tht law tntiusis 
to the Clown ihi. nght of appomting the jitrson, who shall 
have the nght ol (onimunicatmg them to the public* 
Upon those public principles, when all the other power* 
ol the star-chamher were bru'^hed awa), these were prc<* 
scivtd* For any public or uscluf purpose the light, with 
refcicnce to this subject, can be onl) in the House ol Lords 
itself. That House alone tan know whcihei the appoint¬ 
ment ispioperl) executed. 

This right, standing upon these pubH|j^ principles, has 
^ been rtcognised by this Court in tht case ol BtithurU v* 

' ^ Basket Keartley,{a) and a similar ngbi, of a very inferior Court, 

iHtrogni'id hcic in AV/w/i/ (jwen<.(L') Upoh 
<5^1^ what does that light rest ? Not upon the statute of Q,u&eii 

twl 4 Burr Anm.{i) There w not a trace of it m the statute, nor 
8 publication entered at Staiioner’s Hall* It cantiiOt 

depend upon property in the Court. There is no such 
property. The principle is the interest which the piiWiw 
have in the ffoceedings, 'The injunction is now prayed 
upon the same principle upon which it was granted hi 
those two instances. It appears b) the rtgisttr^S hooki 
that the injunction in Manby v. Otven was granted before 
answer; and in tys#, a perpetual injunction was decreed 
with costs. In the other case, Loid Bathunt granted 
the injunction upon the ground, that the order of thp 



the right of ^uhlication; 
which Hghi the defendant could not invade. In December 
following, U|iOn a notice of motion for an attachment for 
breach of .the ifijunctjon, the defenditht 8 ubrnittci| to ac¬ 
count. To these cases no authority is opposvd. They 
establish the exclusive right under the grant, analogous to 
, the exclusive right of a patentee ; the eJfect of which 
is puberty. 
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Mr. Perceval^ in reply. 


The case of Roper v Streatery{a) ^s finally decided by ^)SMn.2$4k 
the House of Lords, establishes, diat the publication of 2315 . 
proceedings in Courts of Justice is in the grant of the 
<r#wn, not the Court. Mmby v. Ckvenib) does not re- (i) in Chan-, 
cognise any common law fight in the Courts of Justice, 

generally. The practice of the Courts of Justice affords ted 4 , 

' • , . , . • 33^ 

^trOng evidence, that they do not conceive they have such ' " ^ > 

authority. The right would have been exerted, and the 

duty performed, if they were supposed to exist; the va* 

rious incorrect accounts of legal proceedings, that ate dail|(! 

published^ calling for restraint. At least this is a legal 

question, that ought first to be determined, and never has 

been determine, in a Court of Law. The plaintiffs are 

nM id the situation of the King’s printer ; wk>se place, as 

Mr: Justice 7atm observes,(c) is properly),4*^ office, for- (<;) 4 Surr .,' 

ihieWy granted in that name, with a fee { and the 

pt^ea appointed, swornJihto dffice. office is guard- 

0 )^^by the mode of appointhaeat j and thd Officer would, by 

0 wilftil or negli^nt failure in his duty, to a for- 

foituVO Of the office, and to an indictments plain- 

tiii 334 dhder no such constraint to publish, or to publish 

A Court of Law would certainly interfere 5 ^^ 

against i a where it appeared plainly that 

there h<^ ffech lio breach of privilege. Iheyhaveex- 


the subject in such m;S^n<?es, and in Lord Darti 
' and the other tasks', where the commitment 
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end' a\ our to jivail thtrmsi ivts of the liberty to ofibf to the 
public an account of ihio irial. 

The ti ial of Di. Sachrvtrt/l,, was published by the same 
auth( nty as tin se jilanHifiu Ii..vc obtained i andoilui^of 
whith I h.at sclcitcdsonu out oi a great number, noionly 
upon ariiiks oi m.pcaclumnt by the House ol ComntifKis, 
but also in.ils foi lelony and tnason Lord 
trial(/') forhigli ireason, ami in 1717, \\t:rc 

both upon impeachment by the House ol Conimons ; and 
it appeals, that the House »)f Lords have almost in every 
instance, whether u|}on impeachment, or indicuruni, uni¬ 
formly made this order, wiih the prohibiiion ol publica¬ 
tions by othu persons. The onl) exetpnons are Lord 
Oxjord^s case, and a lew others. 'I’hc same order was 
made in Lord *Lovat's case,(a) in 1746, afitn-the rtbt Jho« x 
and in the case ol Lord I'errcrs^ in 1760, and ol Lord 
Byroiiy in 1765, both with the prohibition. The order in 
the casit ol the Dutchess of Kmgston^{(f) is in ihe very 
same words as this ; that the Loid Chancellor do cause the 
trial to be published ; and th'ttno other person do presume 
to print or publish the same. 1 he order was also made in 
the case ol Mr. Hastings / and in that instance the pro¬ 
hibition was quite unm cessary, as no one Would publisb, 
what m> one would read ; and the public had been saturt* 
ted with previous accounts o£ the trial. 


% 

In this case, if there had not been any direct precedteitt 
1 should not have granted the injunition, notwnh&tmtdiflll 
the stiong {dranfice ol the House ol Lords, wiihout taking 
^ the optnionbf a Court ol Law, according to the aniHori- 
(c) In the iir®” which I insisted in the case of Bruce v. JBrf<ye,(<r) 
Wniisc of tjjat xht Lord Chancellor ought not, unless a dear legal 
lAbt session, title ta estaldished, to grant an injunction. But utpon that 
case of Jj^aihurxt v. Kearsley,, atid this pTacticf of the 
House ol Lords, I may grahtthe injunction j which I do, 
not upon any thing like literary property, but tlf^ dlla 
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.pillf, ttiiise plaintiffs arc in tlu same situation as to 
nis putticulat subject, as tht King's puntei, cxeicisiug 
tne right of the Crown, as to iht piciogitivt copus. I 
shall not state any thing as to other Couiis, but shall 
act upi0tt this precedent, which 1 carry no tarihei than by 
ihjunctton to the hearing. 

*> ' 

appears in the case of Millur v. Taylot ,(a) that the 
Crown had been m the constant comse oi gi anting the 
light of printing almanaiks; and at last King II. 

granted the right, by charter, to the Stationers' Company, 
and the two Universiius , and ora ccntuiv they kept up 
that monopolj by the effect yf prosecutions. At length 
Carwn^ an ohstmatc man, insisted upon priming ilum. 
An injunction was applied lor in ihi C mit oi Exchequer, 
and was granted to the heaiing. but at the hearing, the 
Cour of Extliequer diiccied the question to be put to the 
^ouit oi Common Pleas, whether the King had a light 
to grant the publication of almanacks, asnotialhng within 
the scope oi the neccssitj or expednney, the fouudaiion of 
preiogrative copies. It was twice argued in the Couii of 
Common Pleas; and the answer ictuined by that Court 
to the Court of Exchequer was, that the charter was void, 
and almanacks were not prerogative copies. Tht injunc- 
titm was accordingly dissolved, that usurpation having 
gone on for a century ; and the House of Commons threwr 
out a bill, brought in for the puipose of yetting that right 
ha the Stationers’ Company. 

* 

This is an insttmee of the necessity of caution upon 
these eubjects. 


The I^ord CaAsciLiOK desired, that it should he un¬ 
derstood, that he had not delivered any judgment *'in this 
farther, than by granting the injunction until the hear* 

I f 
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Igor ing, upon the precedent of ifflMwnv# v* atid 

should therefore consider the ouestion as onen in aAv fo- 

Gurncy 

V, ture stage. 

Longman. 

A demurrer was afterwards put in j but it w«» never 
argued, a compromise taking place. 

{a) Easter Term, 1756, irt Chancery 
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^PROMOTIONS. 

ON the 1st of April, the Lord Chancellor resigned the 
Onmt Stpal, which was delivered by his Majesty to Lord 
. JSM^ as Lord Chancellor* 

Sir Thomas Manners one of the Barons of the 

Exchequer^ succeeded Mr. Ponsonby, as Lord Chancellor 
of Irelands and was created a Peer of the United King¬ 
dom, by the tide of Baron Manners of Foston, in the 
County of Lincoln* 

a 

Mr. Wood was appointed a Baron of the Exchequer, 
«ad was knighted. 

I • 

The honourable Spencer Perceval was appointed Chan- 
xellor of the Exchequer, and Chancellor of die Duchy of 
Lancaster, 

Sir Vkary Gibbs succeeded Sir Arthur Piggott as At¬ 
torney-General. 

Mr* Phtmer succeeded Sir Samuel Romilly, as Solicitor- 
General, and was knighted. 

< 

Mr. E, Morris was appointed a Mtsi^ in Chancery 
tqion the Ksignation of jSir W. W, PepyO" 
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Apnl 10. ’'WniTKLOCKE us(nni.t BAKEK. 


Motion to 

AUp,«rtss (!{()• 

ositi' ns 

{^i'OlUUlU tS 
ol j 'I tions, 
and not only 
aft«i puOlua- 
ti 0, 

ahtr the 
cause had 
tieen called 
out i»d 
stnirk out> 
refused 
The tntl- 
lege of pa •- 

pi IS, foi lib 
taiinnj^ jus¬ 
tice,« ttobe 
j>trv«'vt<d, to 
injustice 
Tile Couit 
tender as to 
dispaiipmng’ 

Coats U^HDlht 


A MOTION was made by the plaintifF in this caMSCi 
suing as a }iau[)cr, that the deposhionsi under a cotninltlW^i©®, 
taken out b) him ex parte^ the defendants not joining, 
should be suppressed j upon olijcciions to the depositions 
themselvts, and upon miscondutt, attiibuted b\ affidavit 
to the plaintiff’s agent, and to the commissioners, oiu of 
whom was represeiUtd as Iieing (he solicitor of a person 
having a corresponding interest with the deiendanu in the 
question. . 

This applit alien W'as made, not only after publicatiois, 
but even aliei tin cause had been calhd on'in the ngular 
course to be heard ; when, the plaintiif nor appearing, 
and the eUtendants not having an affidavit of the bubpttna to. 
hear judgment, the cause was struck out. 


a pii'ijier 
upon that 
pi (tUiid not 
pressed, < n 
the rerom 
HU nddtKiiJ of 

t)tc C.ourt. 
Qit'iltiit-alion 
as loevitleme 
of tr.ulition, 
«ven upon 
pedipne. It 
ipvist he from 
persons, iia- 
ving such a 
coniiectiftn 
■witij the pAr- 
ty, that it is 
naiui*a1 and 
liU'b, from 
then* (binii's- 
tir lijihits. 


Mr. Phrvd’eriy for the plaintiff, in support of the mo¬ 
tion ; which was opposed by i\lr. Ifartj lor the defend¬ 
ants. 

Mr, Hmld-, for the commissioners, pressed for costa j 
insisting, that the privilege of a pauper will not protect 
him against the consequences of improper and vexatious 
conduct towards tliird persons, not parties to the suit. 


The Lord Chancrllor. 

This is the case of a pauper, who represents himself as 


tUaidieviu'e entitled to very con^derable property, in the possession 

iriith, and , 

Could not be 

mi Kikiii Upon that principle, description* ht wills, monuments, blblet, |te. siqi 
admitted ii, 


' Dl^f rcti m of commissioiiers, taking depositions, not to examine each dH 

the iuterrogatorios, and to reject what iS not endeocc. 
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i Wiety of defendai^s; who are panics td the record. 
TJhe efiSftCt; of the privilege ol a pauptr ib, that his case is 
apt to receive from the Court and the har^ protection, not 
.merely full as zealous, but exceeding the atteniionn, given 
to tht afihirs of suitors in different ciicumstances. As 
utmost important application to suppicss deposit 
tiona that have been published, I will state the principle 
and the practice upon the motion to enlarge publication. 
This Court will not enlarge publication without a very 
special case made. Tlte party’# want of knowledge of the 
rules of proceeding, want oi attention in his Solicitor, 
are not sufficient. The rules of justice are founded upon 
great, gcneial pilnciphs, nov to be broken down by such 
circumstances. Even siu:-h a motion requires an affidavit, 
that the party, his Cleikin Court, and Solicitor, have not 
seen, or fietn mformte} pf, and that they will not 
see or be iiiloimed of the contents of the deposi¬ 
tions, until tin enlarged time of publication. 'Fhat is 
founded upon tins, that no more dangerous mode of pro¬ 
ceeding lan take place than permitting parties to make 
out evidence by piect-mcal, and to make up the deficiency 
of original depositions by other evidence. In this case 
the defendants did not join in the commission. These 
commissioners are of the plaintiff’s own choice. Fie- 
quently interrogatories are put that are not ntccssary j 
tind the party, by his agent, points out the partifiilai in¬ 
terrogatories, or parts, of interrogatories, to which he 
Whthes the examination, to go. That Is the course of 
practice. If previously to publication k appears, that 
there may be occasion for farther testimony, that there is 
a just opportunity for obtaining it, and it cannot be had 
without danger and injustice to other parties, the 
habit has been to allow the publication to be enl.vged upon 
affidavit. independent of the rule I have stated, 

the Court will not do that to the prejudice of a pgrty, e\ en 
by delaying the hearing of hb cause. 
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1807 in this cause the depositions Stt6 pilbH^h^* ^ IslH 

pc-sibli then lor me in such a tast, let the sukot* W|l0 
Wijitelocke urojlcct the state of the cause? This is 

Baker an instance, shewing, that it is absolutely necessary to 
—..i#, bound hv the acts of their agents. Vkh catSlie 

Mas set down to be heard. If an affidavit of of 

the subpuMi to htar judgment had bttn producedij the• 
bill svould have been dismissed* Tht defendant there¬ 
fore i‘. l^uund by the slip of his Solicitor. In this state 
ol the cause, thtrefore, this ib not an application meitlv 
to cnlaigt publuation ; but, fat bevond all that, it is a case, 
in which it is impossible to make the aflulavit that 
would be neeessan loi that puipose, as the parlies have 
seen the Ji po'iitKms, and the e,iuae is now in Court by 
the mere aecidtnt, that the dilcndani’s Sf*lititoi was not 
provided with au alfidavit of ‘(eivice of‘the subpeenato 
hear judgment. 

i 

'1 he fii'-t giound, alleged in suppoit of this motion, is 
tlu ehaTatltroi out of these pel sons, as standing in the 
situation of a p. itt, \ ho niigiit hate been U'jcctcd as a 
commisiionci. 1 hat, stiieth, )s not tiue, as that person 
was not the Soheitor of a defendant, concerned in this 
commission, or of any person, who remained upon the 
record. Consitknng him as the Solicitor of a person 
having property tint might be involved in the same ques¬ 
tion, m\ ckaf opinion is, 1st. That his situation does Bert 
fail wuhin the rule j Sdl)*. That such an objection, per¬ 
muted 111 thib stage of the cause, would tend to the most 
enormous nuschiei. 


* 1 be next gi ouncl for this motion is the materiality Of 
tht farther evidence, which it is supposed can be given. If 
that could he upresented as most highl) material, 1 dart 
not trusttmvself with laying down a precedent, that would 
authorise attempts to bring forward an application In eveiy 
ease , wht re, even after a cause had been struck ddf, the 
paitv might see that it would not be tbnvenieat to heat 
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the etitJtnce on which ht oiiglnally In- 
hear ii. The danger liom that would be enor¬ 
mous* ,But, upon the alFulatus, thcie it. hardly any part 
of wjhat i» stated in these affidac its, tliat would in the foim 
<}f (|i^||[l9«ition8 be evidence. I accede to the doctrine of 
as It has been stated Irom CowpLi ,{a) 
bdt If Ihlt&l be understood, as it has been practised, and 
acted upon ; and one wordiiu passage wants explana¬ 
tion. It was not the opinion of I,ord Mjnspdd^ or of 
any Judge, that tradition, generally', is evidence of pedi¬ 
gree ; the tradition must be from persons, ha\ mg sut-h a 
coiineaiou with the paitj, to whom it relates, that it is 
natural and likely, from then,domestic habits and connec¬ 
tions, that thiy aie speaking the truth, and that they could 
not be mistaken.(6) The whole goes upon that; UucUra- 
ttons in the f&mily, desciiptions in wills, desciiptioiis 
up<m monuments, dt scripiions in blbhs, and registry 
books, all arc- admitted upon the principle, that they ate 
the natur.d effusions of a paity, who must know the tuith, 
and who spe.iks upon an occasion, when his mind stands 
in an even position, without any temptatmn to exceed or 
fall short of the ti uth. Buttheiemay be many ciicum- 
stances forming part of the tradition, which you would 
reject, taking the body of the tradition. 

♦Applying that to this case, and the particular circum- 
atimees of this unfortunate peison, the atatt^wer to an ob- 
jectitm upon that ground is, that tlM^ nUes of law are 
framed for general cases; and must api^y to this, unless 
it is an excepted case* There is no rule', that will alloar 
me to give the benefit of what may be called a species of 
secondary evidence of tradition, to a person under these 
dfcumstances, that I could not give under other circunt' 
stances. It is a misfortune, that I cannot cure* 

a 

As tp the conduct of the commissioners, they exercised 
their dwty well, if they examined to those mtenogato- 
ri^S^ or, parts of interrogatories, to which they were 
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i 

IfiO?, spalled upon* to examine. They are m f Jfclllifti# t0k0 

whole body of intt rrogatories. *The ini:crrog«t#4*l^ '#fe 
all together ; as some witnesses may be to speaik to ©itc 
pan, s<Mne to another, and some may be examined tO fill. 
On that account they are all put together ; not for dtto pur¬ 
pose of examining each tvitness to the whole of ii#Nr- 
rogatories. That ground would be anSicient >\Us , 

motioii. 

There is another ground upon which I will not decide, 
as it is not necessary : but I will express my ©pinion. I 
have not a conception of a rule, that would be more mis* 
chievoua, than that the comm»‘»‘’ioncrs should be bound to 
divest themselves entirtly of all discretion as to what is or 
is not legal evidence. I should introduce a most severe 
scourge by obliging commissioners to tasce all that is 
offered them, whether it may have the charaettr of evi¬ 
dence, or not { when the only consequence that tan pos-, 
sibl) arise, is, that the Court must shut its eyes and tars 
against all that has not that tharaettr. It vtry seldom 
# happens that depositions *aie brought here without much 

trash in them, that is not tvidenct ; not from a want of 
discretion in the commissioners, but from an exercise of 
that discretion, perhaps necessarily imperfect,* and it i$ 
very difficult in talcing written depositions to separate 
them, so as to be sure, rejecting much, that you do not 
incur the dangey of rejecting too^ much. Anotheir ch^ 
cumsiance is, dbt the Court trusts the parties, and ia 
some cases the Master, as upon motion to telorm the in¬ 
terrogatories, with seiUidgthem, and in my own experi¬ 
ence much mi^ht have been spared ; but it arises from an 
anxiety to be safe. The truth is, that, when interrogato¬ 
ries go down With questions that are not relevant, mani|fr 
answers also will notj|je relevant 
« 

It is not however neceasaiy to decide this. Upon the 
ms tier of the affirlavits, and the danger of tntrodU©in|^ 
new es idence, 1 am not bold enough to makd au^ 
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to luriiftt has been said about dispaupering 
the Court* always U, and 1 hope always will 
tender upon that* But it must be recollected, that 
th* pfineiple upon isduch paupers arc entitled to the as- 
sistaiisatof the bar, and have e<|dal claims with the opw* 
htni opMn the Court, ta, that they may have justice. On 
thb hand, all Courts t^uire, that they shall do pts- 
tice to pthers j and, if the heeident that has ot( oned 
m this cause, had happened ih the Court of King’s Bench, 
that the pUimilF was not ready, when the cause was call¬ 
ed on, he would hiiv« boon dispaupered. As to the cou- 
duct of die commissioners, it does not appear to me, 
that the Court, or am ol the parties, have cause of com¬ 
plaint , and with that observation I shall refuse this 
motion. 

*The commissioners, under the recommendation Of the 
Court, did not press for costs. 


WALLIS a^atmt CAMPBELL. 

A MARjjilED WOMAN being, under the MW« 
reij^t, appointed the guardian of an Hlegidmate child, a 
dliitculty arose m the register's office aa to drawing up an, 
order for payment of money to her, widiout joining her 
husband. It was therefore mentioned to the Court by 
Mu BeU* 

The Lord Ch4k<?«ii.or made an order for payment to 
• hetj upon her separate receipt, for the purposes of the order. 

Voi.. 13. 
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180f. 


16^ I’WIGO FIFIELD. 

« 


UPON the 11th of Au^mU 1806, an annuity, secttl^cd fay 

foretlie iius bond, and payable quarterly, on the Sth of 

fret ftom the 5th of Apnl^ the 5th ofyM/y, and the 5th of Oett^^ was* 

fat lore the Master. Tlie report was confirmed in 

port, and the Ahi haelnuii^ term. 

Sftie btiny on 

the lUh of 

and A, motion was made by the purchaser, that he may be 
die report j r . , . , , 

confirmed m at liberty to pay his purthasc-nioney into the ban*, and 

receive the annuity from the 5th of yiAi/y 

rfst wai»pn- 1806. The question was, fiom what time the purchaser 
en iip»)n tlie , , , , . , , , ' 

puichisein(»< should be entitled to icccitc the aunmt). 

neyJumthc 


lu si tlsiy on 
whtcii the 
import could 
base bc-tn 
confiimt tl, 
v>4 th<* hist 
acal hi tuie 
the teiir., 

51g 


Mr. on behalf of the purchaser, insisted that he 
was entitled to receive the annuity from the day of the 
salt', pacing interest from that time, tlu pun base of a 
subject of this fluctuating nature being with a \icw to the 
value at the time ; and the repoit could not have been con¬ 
firmed before the end of OUobit^ 


Sir Samuel Romillyy for the parties entitled to the pro¬ 
duce of the sale, observed tliat the rule, with respect to the 
shle of an annuity, is not settled. ITie rule upon the sale 
< 3 if a real estate, tfaat the purchaser is to be let into possession 
from the quarter day preceding the purchase, paying in his 
money before the next quarter day, is not exactly applicable 
to an annuity r nor is the reason of that rule wry intelligible. 
This purchaser never applied to pay in his money, smoe the 
sale in Aiig-mtj until the present month. 


The Tprd CiiAxcrtioiR, 

I /) In Sir Aiihton taverns case,(d) the purchaser was con- 

c having the benefit of the purchase fnota the 
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ttmift 0 wfekh Ins agreed to have it; and in a late case, 
witire of the premises was burned,(^) I considered 
the purchaser as having the purchase from the confuma* 
tiotl of the report. That X think the reasonable rule for 
this ca$e j and that the purchaser should pay interest from 
the vetf dat'/p upon which he could have confirmed the 
repost. ' 


m 
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was accordingly taken from the first seal before * 519 
Mtthaelmas term* 


THE ATTOUNEY-UISNERAL aguimt DIXIE. 

BOSWORTH SCHOOL fEX PARTE.) 

THE information stated the foundation of the school of 
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jiJarkt Bos-c'jith^ in the Count; of Lncei>tei\ under the Junstlic- 

willand codicil of Sir IVohtan Dixie^ dated in 151)2 and Coupt°^o?^ 

1593, letters patent of Queen Uiznfwth^ andadcciee in Cluncvn jn 

the reign of King C'/tar/cA II. by which it was provided Ibuse\ 

that the rector and churchwardens, for the time bcinje, and < *‘**'“^y 
, ® '''t- rectipi 

in default of them, the Bishop of Lincoln should elect aiid manage- 
governors, (the lector and churcliwardehs to be of the M> 

number,) and that Sir IVoktan Dixie^ and his heir.s; 
and in default of heirs, the Bishop q£ lincohif should ap¬ 
point the master and ushers. . , . 

* oerjbemg ge* 

.A . titriJly one, 

and for a considerable Uroo, while there were no governors, without sntlionu 

The heir being i; lunatic, the oeder vacating irregtiUr appointtmiit, of eoveniors, 
and a school muster, and (or hUmg up those ofhecs, was made upon petiUOn to the 
Lind Cl^ancellrtr, as visitor. 

Under the information, an inquiry and account were directed as to leases oftlu 
chanty estate, without mi olvm^ die clunty in a general at count to a remote pei iod , 
and a general account of Uie more recont period, limited to tht time w ben Uie infoi 
mation wiw hied! with cgsts. 
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ITOf, , Tlu’ jnJor.mation farther Stated, thal'nltifir 
SJt- IVohtin Uixicy the nephew ahd hidrof 

vSiKcceding heirs assumed the entire manageaient of 
the school, being the patrons of the Church, and owners 
„, , of most of the houses and lands in the parish j thatipaxdeti* 

* 520 larly, no governors had been ♦appointed from m-* 
til the death of Sir Bixie^ the father of the defend* 

ants,Sirffo/iranDAve,and tfl^ughhj Dixie, in tf^7 {du¬ 
ring which period, the rents and profits of the premises,be¬ 
longing to the school^ were received by Sir IVoktan Dixn, 
the iather, and after his death, by the defendant, Sii 
fCoUtan Dixzt’y until a commission of lunacy issued against 
him in 1769 ; and from that period the rents were rectived 
by his brother and committee, the defendant Wiihughbij 
Dixie, The information then stated various instances ol 
abuse and mismanagement; that leases were made at small 
rents, with declarations of trust, lor the dauglnci t> ol Sir 
IV'Mtan Dixie i that the estates were undeilei; that the 
surplus rents and profits, bejondthe salaries of the master 
and ufaheis, bad nCft been applied to the purposes of the 
charity ; that Willoughbij Dixie, hadappoinud to the ollice 
of head master Joseph Moxon, a person unfit to be mas¬ 
ter of a school, being a W'aiier in a public house, whom 
he afterwards removed { and appointed Willianz Wood; 
that in 1789, the inlormatton having been filed in 1788, 
the rector and churchwardens, under the influence and 
ContTonl of JiVhtfghby Dixie, elected him and five other 
persons, also defendants, to l)e governors { all of whom 
were unfit for that oflSce, as his tenants, or otlicrwise un¬ 
der his controtil, and one a lessee of part of the charity 
estate, at an tinder value. 

I’he information prayed an account of the rents and pro¬ 
fits received by the veral defendants, and by Sir Wolstm 
Dixie^ the father; that proper directions may be given for 
the application of the surplus rents and profits of the cha- 
lity estates; and that the persons, appointed governorsi, 
may he removed, and proper governors appointed. 
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Akxar^er, and Mr. Stratford^ in | 80 f. 
liiform^tfon. 

% AAi 
ney-GeneiipJ 

,, Ift 4 caie4)f fraiid, the length of time cannot form an ob* 

jectit?» td the account; and these circumstances do not af- ' . .;» 4 » , ' .... . .i 

a settlement of accounts ; nor are 


d»fe;«dy to whom laches can be imputed. Those 

cikutmitlinces form the only ground upon tvhich, after a 
considersdtle lapse of time, accounts are limited. There 
tvere no persons to settle the accounts for many years; 
and afterwaids there were duly nominal governors, ap¬ 
pointed by Sir Wolstan Dixicy for the very purpose of eva¬ 
ding the account. In such p case, clearly, the length of 
time can be no bar to the account. 

9" 


Another objcKtion will be to the jurisdiction ; that wIktc 
there is a charter, creating a corporation for the mnnago- 
ment of a charity estate, this Court has no jurisdiction to 
examine the management of the charity, by that corpora¬ 
tion. But upon principle, and a great variety of authori¬ 
ties, no doubt can prevail as to the jurisdiction. First, 
upon the strict sense of these instruments, this Court is the 
visitor of this charity, excluding the heir of the founder. 

If that should not be the construction. Sdly. The general 
jurisdiction of this Court over trusts and charities, that has 
prevailed since the reign of King Charles I. will be main- 
tained against persons, who are the governors, bound by 
duty to controul the management, having in them the le¬ 
gal estate, upon suggestion of actual '®i' 

probability of it. In the rmgn of King Charles 11. a de-. 
cree was made upon this very charity; taking the manage¬ 
ment, and as it seems, appointing a receiver. The objefc- 
tiott is raised upon the clause in the statute of charitable , 

^ses ;(«) declaring, that it shaU not extend to any City or , # 522 
Town corporate, or to any lands within such City or Town, («) ,Stat 43 

; ^ , 'on £lfS-C>4 S. 

where there are governors appointed, nor to any , College', 3 , 
Hospital, or Free School, having special visitors, gover¬ 
nors, &C. appmnted by the founder; the objection pro- 
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ceeding upn^ this, that this Cow has tjo Diioro 
fcion, than the commissioners of Che chafitehk IlMss hl^4* 
The t.isLoi Sutton CoieJtddfJ}) 11 CheHes 1. and another 
case,(() 3 CharltA I. shew that this provbo does hot rtiatO 
to the case where the governors have the legal estafte* Tho 
other con&ciuction would place parties having the legally* 
tate perfectly out of controul. 

But even upon the construction of the statute, th6 ]u- 
risdirtion must stand j The case of Btrfnmgh&miSchoolf^d') 
followed repeatedly by J-ord Hardwickf; and in the cast* 
of the loundling Ho^jnlalft) Lord Commissioner iwrc 
sa)s, where those, tsiablishtd asgoteinois, having also 
the management of the revcimt^ ait* abusing thtir uust, 
this Court has junsdution. An infoimation will be sus¬ 
tained at least in ever) case, in whu h a toimnission would 
issue under the statute of Uianrabk uses ,{f) tlu objttt of 
which was not to do away any |unsditiion, which this 
Court previously exercised, hut mtitl) to present the i.\- 
ptnse and trouble ot coming hen intcriam casts, to which 
that act applied a Kss tedious and more easy rtmedy. 
The geneial description of briaen of tiust and negligence 
*18 explained, by putting disunct heads of misapplication 
and misgoverning, &c. In Ihimfiaw \. / he Cat go ratten of 
Mofptthfj:i)wf^n the exception to the return of the com¬ 
mission, It IS distinctly stated, that the commission is to 
be supported, as otherwise the party would be put to a 
Court of Equity, or Parliament; the commission therefore 
being considered as merely a more summary mode of pro¬ 
ceeding, not is superseding the jorisdittioq which this 
Court had before the act. But where there is a charter 
appointing a visitor, sufEcient officers, and regulations for 
every case that may happen, Opon which the government 
must necessarily depend, and to which resort must in the 
first instance be had, yet if the governor or visitor by his 
conduct involves himself in another character, his conduct 
m that new character may be the subject of inquiry in this 
Couit. Notwithstanding the provision, that t&e vUitOf' 
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jsw*.^f>e ijvitlim the statute 9 (^) m the cas^ of Sutton 
V®® heWi that the visitor, placing himself in 
the aitOitioS of an ordinary trustee, taking upon himself, 
for instanney to receive rents and prolits, is open to the in¬ 
vestigation of this Court in that character, which "he has 
assuihed* The result also of the several resolutions in the 
caae niMirmlngham School{d) is decisive, that the gover¬ 
nors receiving the rents and profits, must be visited b\ thi-. 
Court ,* otherwise, as they cannot visit themselves, an abuse 
must be without redress* 

This case, however, does not depend upon generalprin- 
tiple, and general authont). The nature of this iounda- 
tiou, and tht transactions that have passed, make this Court 
the visitor. 1 hv propo‘-ed object of *the choiter of imor- 
poiation, or luters of license, as it has been called, is to 
catu into cfleet the directions of the will, one of which 
diKctions is, that m case of misconduct of the governors, 
the licir at law shall apply to this Court. The will directs 
the heir who would without such direction have been the 
visitor, to visit in a particular wa), through the interven¬ 
tion of this Court. In 1643 the application was made for 
letters of license , which passed, expressly rtleiring to the 
Will} giving power to the heii to make ordinances and re¬ 
gulations, and dll ecting the Company to appoint 

the masters. After those letters were obtained, the Copit,* 
pany declining, undci an application to this Court, a de¬ 
cree was made, giving those powers to the heir. After¬ 
wards a question arose' as to rmoring the master to his 
situation, or as to waiving his qualification i and a decree 
was made upon that subject. Is it possible now to say, this 
Court has not jurisdiction in this particular case ^ 

The costs ought to fall upon the defendant, Wtlkughhy 
Dixte, or at least to be apportioned among the defendants, 
so as not to fall upon the funds of the charity, hpon such 
a case of abuse: the fmids of the charity si ized upon for 
selfish uidlvi4ual purposes, not the common case of extra- 



The Auor* 

ney-Cknevi4 

V. 

Bate. 


(^) Stat 43 
Mitz c 4. 
tc) jDaie** 
Ch Th 68 


« 524 



180n 

W'VXii^ 

7‘hi* Att«r* 
;bcy.CeftQr&i 

V. 


{«)TheHon 
S/>rnctr ttt 


* 525 


t-ASEs m ciiANcnny. 

ft 

vagant misapplication of the ftrnds, to objects of tfec 
irity. 

Thi- ^olfi itor-Ginf*ralf{a) Mr, MothiUt/f and Jilr# 

Ici/: Mr. i?ic/itfN/s, Mr*and Mr. Xwir, for the 
(hldticnt ckkndants. 

ti 

The first objection to the account is a defect of par¬ 
ties. Ihc master, for the time is, by the wifi and 
*kiters patent entitled to the surplus of produce after tlvc 
charges defrayed. Tht consideration is very difteitnt, 
whether length of time presents a legal bar to inquiry upon 
such a trust as this, and whether, though there may be no 
legal bar, the inquiry should be directed. I'hc account 
and inquiry are not opposed; but”the extent to which the 
account is to go is verj- material. Aeeountsand inqui¬ 
ries during the lift oi the Ifitd Sir IVoktan DiMt arc 
pressed j with what view, and what is to be the application 
of the property, that may be iccoveied, ait not staud, 
if for the benefit of the late masters, the representatives of 
those persons, who are to have the whole benefit of the 
account, ought to be before the Court. There is there¬ 
fore a defect of parties, not only in that respect, but also 
for want of the representatives of die daughter of Sir 
Wohian Dixie; in whose favour the lease was made. 
How is this account to betaken.^ How can justice be 
done ? If there were no charges, incumbrances, or paj • 
m^nts to be made b)' the trustee, his receipt might alone 
U sufficient to charge him.^ But the yearly outgoings bear 
a very considerable proportion to the actual amount. The 
Court has no means of ascertaining the payments made to 
the deceased ipastors for their salaries, what has been eat- 
pended for repairs, See. The answer swears, that no 
paper, containing an^ information of that sort, exists. 
From the dilEculty oi' leaking the account for such an ex¬ 
tent of tiine it would not be expedient or just to direct it. 
Ko nu&condult appears distinctly applicable to the period 
of the lunatic’s management. Ifany leases were made during ' 
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tllKI the ronsequences ought not to fall personally 

upon iht other defendant. A lease» loi instance, was 
iouadby him subsisting upon the Loughbnouf^h estate, 
irhith did not expire until 1783, from nlneh «;iine that 
estate was brought to account. Theie is no giouiid *for 
. charging the dei# ndant, not only in respect of his re¬ 
ceipts, but accouung to the extended \aliie upon thc 
evidence. 

The parties accused of fraud, have been long dead. 
Though, It 15 «ue» no statute of limitations ajipUes to 
surh a case, ih< Coiut icfusing to go into an inquiry 
ns to transactions that pa'^scd.at the distance of nearly half 
a ccntuiy, piocLids upon the gioiind, that of neccssit) 
tlie inquiry must be (\ pmU , the cast not coinpletel 3 'be- 
foic the Couif, no pci son living who has any memory 
of the transactions upon which the charges of fraud and 
.hrcaih of trust uc founded , standing upon written insiru 
ments not stated in the inloimation , the charge arising 
in lh(- fust instance flora the evidence. The Court can¬ 
not conjecture in what manner Sii IVohtan Duxie^ if call¬ 
ed upon, would have answered the clnige. He might 
have shewn, that Ik h id mack salisfaction to the chanty. 
The defendant has not vohintanly interposed in the ina- 
nagement of these estates. He found himself in that situ¬ 
ation, obliged to act, no governor being appointed; no 
one who would act c\ctpt the churchwmdens, mere an- 
nual officers. 

If the founder of such an eleemosynary’ foundation, has 
not appointed a visitor, the lieir at law is the visitor, and 
therefore the lunatic stood in that character* The law* 
gives it to the heii, unless it is taken from him, which can 
be only an express appointment of the visitor; though not 
necessarily to nommco The passage referred to in this 
will cannot be considered a complete appointment of 

Vol. J3. 58 
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isor, 

'in»e vtioP- 
Ikc) Oen«’Al 
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vishor. It is’, not an appointment of t^ Lord C'|ktinc<^'iWjr 
nor a cliii ciinn for ant proccedjn)^ before the l^ord Chan- 
cdloi, as visitor, hut met fly a uference to the .gener^d 
jurisdict,ion of ^ibis Couit, that might be exercised equally 
b) the Master of the Rolls. 

The will discovers no intention of appointing the Cotrrt 
of Cham u} visitor; and there is cousidtrabh doubt, whe¬ 
ther the most explicit direction in the will of a founder 
would have that effect. It may be supposed, the power 
devolves upon your Lot dship, a** pinaUr visitor, in the plate 
of the lunatic: but then the applitation would be ol a 
very differ* nt natun, as in the laic case of Rkhmond 
Sihool in 7'orkshire, part ol cht,* corpotaiion bt ing made 
a distinct corporaiiou for the purposes ol that school; and 
upon a contest fot the appointment ol the mastei, a petition 
was prestnied to the Lord Chancellor, the school being of 
royal foundation. Such a \isitoi would liave power to* 
displace th( govttnors, having lull and absolute power tO 
act .secundum aquuw tt h:,Huv , h>r the bent fit of tin chan¬ 
ty, according to his pruaie i-eliiig, not coniroulcd by 
technical rules. 

As to removing the governors, this Com t has never assu¬ 
med an authority to remove p nienibcr ot a corporation, 
even eleemosynary; as this is. Why cannot a felbw of u 
college bt removed in the same manner? The case of the 
corporation ol Coventry was considered as the common case 
of changing an individual trustee, not as a question upon 
removing any corporate governors. It would be very 
difficult to secure an election of persons, who would not 
be under the influence of this family, which is the prin¬ 
cipal objection 
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lu j^ecase of Richmond Schooly{a\ in Torkshzre^ the ap- ne>.Gener||, 

plicatioxi was made by petition; and upon the ='Jgrot«icl, DixJie, 

that the Court of King’s Bench had in the case of The -"■’■w" ’ 

‘ JCtngv, St. Catharine's HaU^{<i) conceived that they had no 

jarisdiction. I have some donbt upon that part of this case. ^ 528 

If the election, subsequent to the information filed, cannot 

stand, I have a doubt whether the application to controul 

or vacate the election is to be made to the Lord Chancellor 

in this way, or by petition in his visitatorial capacity : but 

then I would, at in the case of Grantham school, direct the 

cause to stand over, and the petition to come on with it. 


Mr. Suttoriy in reply. 

Wherever the power of visitor is lodged, the jurisdictioU 
'of this Court, upon information by the Attorney-General for 
an account of the revenues of a charity, is not disputed* 

The objection is, that the representatives of the deceased 
schoolmasters and the daughters of Sir Wotstan Dixicy are 
not parties. The letters patent expressly provide, that 
the heir at law may make regulations as to the salary of the 
toaster, and other things, for the management of the school, 
and may vary these regulations, as might prove convenient j 
and that the surplus shall go to the sustentation of dhe 
school, or to the master and usfaefji. A&de* was a schopl* 
toaster, appointed by ihoheirfat a df 100/. per mntxm* 

Beyond that stipend he could hkve lib right either at law 
or in this Court ; nor is any claim made by his ^epresed 
tatives. The same answer applies to the objection as to the 
Representatives of the ushers ; who also stipulated with the 
' neir forspecific salaries. As to the objection as it applii^ 

R6 the daughter of Sir Woitan DtxiSy ip respect of her into* 
the lease, it is immaterial who are the persons, upon 
, /whom the trust property was lavished* *UpoiimbiIl against ^ 529 
an 'execi|tor or trustee the objection was never made, 
that hU the persons, deriving benefits from a breach of trust, 
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aie uoi p.iitjcs. The leases ptovt, distiaedy the hfeach of 
trust, eh atm <1 hy this inforniaiiun, by taking ihe reitewues 
iohim^i!f, <>i apphhig them towards* provision'for his 
lamily. ' ft is vuj diflkuk upon the length of time 1X> 
taise a presumption in his favour in such a case as this* 
It is admitted fioni the fact of the leases, that he coti8adol> 
ed hiniscU entitU'd to the surjdus* The objection is, that 
the aecoimi must be exparte; Sii irahtan Di.\n not having 
kept any ate ount. Can one breach of trust be used as a 
protection against the consi quences of another? The elec¬ 
tion pending this suit was improper. It is idle to call it an 

election, by his own si rvants,and all except owe, tenants. 

\ 

Upon the ohjcctiou of form, that a puition ought to be 
presented, according to the case of T/ie Attorneij-General v, 
Grantham^ the inlormation ought, to he ictaiued. But it 
is not clear, that the power of visitor is in th<‘ heir to the 
extent that is contended. Ht is not himself to assume* 
the authority j but is to come to this C.ourt. The will, 
pursuing the Utters patent, making the heir himself one 
<^f the governors, isutftiK inconsistent with the character 
oi visitor. But tlie mode ol redress is immaterial. Your 
Eoid-^hip ha-, in some way a right to remove any one ol the 
gov c mors. In ihe Kmg v. 1 he Muster ami I'eliowsof 
Luthfii Lord Kmyon^ governing hiinsdif 

by the case ol i^hiltpa v. Buryy(Ji) lays down the distitigtiolt 
between a corporation for the administration of justice*, 
with reference to the public police of the country, and an 
^clecmosynar)' foundation. In the latter instance the King 
visits through bhi Chancellor. 


The Lord €hanc;»i.lo». 

It is not advisable to dispose of this cause entirely, till 
a petition shall be presented, to bring before me in another 
diape the question as to removing foese govtmm J but 1 
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ishould do Ttsy daty^* if I did not say, that*in the admi** 
nistr^tfdndfthis'cliarit)' abuses have been practised, which 
caHffr the most laatked animadversion of the Court. 

M 

>4 Tlws authority, according to the will given to this Court, 
iisa special authority, applying to a particular casck The 
particular provision in the will having foiled, by the refusal 
of the Skinners^ Company to act, it naturally and legally 
devolved upon the heir at law* The crown properly, as it 
always doet, took the heir’s recommendation of the gover¬ 
nors of the schooL In this character of manager of the re¬ 
venues unquestionably he became amenable to this Court; 
for, in his character of visitcAr he never could controul his 
own accounts. If the SUnmrs^ Company do not nominate 
governors, or if their nomination cannot be considered a 
nomination cJle jure by implication the nomination is given 
to the heir at law; and, as to the schoolmaster, to the 
ilishop of Lincoln, The letters patent unfortunately did 
not look to the present case of lunacy. The question is whe¬ 
ther the Bishop has the power of appointing the schoolmas¬ 
ter, or whether the committee has that power; which, I 
think, can hardly be contended i or whether the appoint¬ 
ment of the schoolmaster is not in the crown. The cir¬ 
cumstance of Wood^s situation is to be considered. He 
has been appointed by the committee ; and a question oc¬ 
curs, that is not brought ^forward by this informatipn, 
whether he is cfc jure schoolmaster; and whether it is 
expedient, if he is a proper person tO be the master, tO 
death him in a more effectual way with the character of 
master, than he at present has it. 

The letters patent are produced to prove the charge of 
misapplication, not «i the common sense, merely by undue 
expenditure, but in corruptly retaining the rents and pro¬ 
fits foe die benefit of Sir Woktan Dixicj or, as *the infca> 
tnation expresses it, of parr of his family. The estates 
id 1656, and, at subsequent periods, long prior 
to lliB first letting was undue certainly ; the tc 
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^ 531. 



531 


CASES IN CHANCERY. 


V, 


180?. aant being himself a goverDor4 there is a 

. ence bt iwten an undue letting, and a lease lor the pur- 
Vy-G^^al pose of constituting himself tenant, he may ha:fe the 
means of underletting at a great private advantage* The 
leases were undue also in this respect j that the 
of iflnproveinent in a lapse of time are to be taken j and 
are not to be prevented by leases enduring half a Cehhary. 
After tht filing of the information it would have been 
more discretion to have thrown under the view of the 
Court, the election of governors, instead of its being 
made under such circumstances. From. 1748, when an 
attempt was made to appiim new governors, no regular 
appointment took place, until after this information was 
filed ; a quarrel taking place between the Dixie family 

•Ml- 

and the rector* In 1753, Sir H''okUm Dixie knowing he 
was not the legitimate manag^T. of this charity, and that 
the providence ol this Court ought to have been thrown 
round it, the following transaction took place with Dudlcifi 
his instrument, and some others : a lease to Dudley by 
these governors, (w'ho in truth were not governors, the 
office not being filled up,) for no le.ss than 99 years, if the 
three daughters *of Sir Wohirtu Dixie should so long live, 
at a rent of 3/. less than the tent paid before, and a fine of 
150/. with a declaration of trust indorsed upon it by 
ky* Another lease of the same sort was made. ,• 


^ 532 


It is said, the acc^^t upon gp information .filed ^ 
1788, for I must it as^taken.t^^ against )^ 

estate of a man, who, died iiv 1767, would not be beyond 
the authority ;i>f the Court, but it W'ould not be directed 
with much discretion. It is one thing to say, that, a. ge-, 
neral account|shaU betaken of all sums received j and nait*, 
ether, drat die Court may hold it ^manifestly dne;; 
justice, that Some Imtuiry shall be mad^ as to the 

' '' '' j 

application of, all advantages acquired under 
I cannot think, 1 carry the authority 


an<I 


wlviic'-.ome length by saying, I will search to th 
the applicaiion of muf thing made undin: leases* 
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At this tnpmetit I am nyt disposed to carry the account of 
the re!nts and profits, received by the late Sir IVolstan 
Dixie, .farther than to get at that. There is charge 
enough for that inquiry; and, instead of ehaigltig the 
estate- of Sir llohtan Dixie^ I only direct an inqui)y, to 
vsee, what is finally right to be done ; but ii the r^ult 
shad be, that any part has been applied in the family, that 
ought to have gone to the sustentation of the sclujol, in 
any interpretation of that word, upon farther directions 
the Court will not feel any difficulty in saying, that must 
be considered as received by the order of Sir Wohtan 
Dixie, and therefore his estate shall be answerable for the 
amount. • 


53 ^ 

1807. 
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The next period is that of the lunatic, about a year. 
The information, filed in 1788, did not produce the ac¬ 
count of the rents and profits, received by Sir Woktan 
Dixie, or the defendant WUloitgliby Dixie ; but the amend¬ 
ed and supplemental information c).oes produce an %c- 
count; viz. the answer put in 1 793. 'The appointment of 
the governors was in 1788. After the information filed, 
when there ought to have been no other payments by 
Dixie, viz, m Nctvember, 1789, a payment was made of 
eight years salary to the receiver ; the answer stating the 
account, as concluded. The Loughborough estate was not 
accounted for from 1768 to 1783. 1 have no hesitation 

in directing the accoitnt in a larger form with regard 
to that period than that in which the late Sir Woistan 
Dixie was living. It is said, the Court cannot do this. 


First, as to the jurisdiction. I was very' soon satisfied 
as to the jurisdiction, if the corporation had been full, 
and had the managelnent of the rents and profits, Isay 
also, that it does notnecemrUy follow, bei:ause a cotU'^ 
mtsslmi of charitable uses would not issue, that*therefoj^’ 
this, l^nrt could not act j and if it were made out, that 
. the ' j^ernors were merely nominal, and only the agi nta 
of this Court would try to g^t at it. But here 
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1807. was no visitor in fact capable of ^ctUig j apers<ma5 com- 
ThT’An^'’"' 'mittee of the lunatic ia acting without authoirfty for him 
iftcy-Gewal as visitor ; and till aftpr the intiipatkm^ filed there were not 
even nominal governors. Then, if the information was 
“ well filed, will the election pending the suit take away 
frona the (murt the jurisdiction, even if they were well- 
fleeted ? I think not,- for the governors, if well elected, 
are trustees j and the visitor not being capable of acting, 
the jurisdiction of this Court must take place. 


Then, the jurisdiction being clear, the next considera 
don is as to the manner of taking the account. Though 
the account in form must be directed, I do not think, 
the underletting since 1787 has bicen carried to that strict 
534 degree of proof to make it wise to ^prosecute the inquiry 
as to the rents, except as icv those corrupt leases; for 
trustees of a charity are not bound to look with more 
providence to the affairs of the charity than their own A 
sufficient fair letting appears as to that ]>eriofl to shew, 
that an inquiry’' upon the ground of underletting would 
not be wise; As to and the other tenants, if the 

probable residt would be, that the rents had been sufficient, 

I should hesitate, w hether I ahoiild not direct the account * 
for the sake of the princij/le’; for no trustevj can be a te*- 
nant, and the Court will eliarge him w ith an occnpitJr’a 
rack-rent j and ibercfoief if the difference of Km^^s m&t 
between six and eight', guineas, yvi^ra not too small to 
make it wortli while,?*! should CrXpressly declare that the 
ground* Bie$jdes that, must quit the premises* 


As to the^ other govemom, men are not to put them¬ 
selves in a sjktuarion of R'sponsibk duty, and expect to 
be relieved cten at the expense of thd®e,.who bring- thtefo 
into that situation. * Therefore I do not think it 
be unwhokfome to serve them with‘the decrcie. 
removing the governors, it is very difficult, to say^iKlj^' 
are not to be removed^ such an doction of: 
compured with the dull os required by the sta*ut0,i The 
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only answer can be, that no other governors foutd be ob- i&OT* 
tained; but the evidence is all against that. 

‘ " The .\#i- 

» v , ney-OiieftBl. 


As to the conscqtieuce of removing the governors,'the 
questions upon that require more consideration. Whether 
. there should bje a new election, or a nominatiou by the 
bishop, or the crown, and whether those who hatpe so 
abused the situation of governors, shall be disqualified, 
I shall reserve, till after that petition shall have been pre¬ 
sented. The relators must have tht ir costs without doubt. 
It is too much to sii), the *th;uity estate is to be re¬ 
dressed at the expense of those who seek to redress it. 
The consequence would be, that all charities would be 
for ever liable to abuse without redress. The question 
then is, whether it is to be out of the estate of the charity. 
Much of it ifiust be at private expense; whether all, or 
whether there may be exceptions, shall be reserved. As 
the application of the surplus rents and profits, it is 
dlfHcuk now to allow Mr. V/x/c the surplus rents and 
profits he has paid over, while die information was pen¬ 
ding. He had no right to apply them pending the suit. I 
am not prepared to say, that under the large words as to 
the sustentation of the school, due regard being had to 
all the objects of necessity, tdl the surplus must go to the 
school-master. Upon that point also reserve the question 
until after the petition with regard to the removal of the 
governors. 


V. 

Dixie. 


535 


A petition was accordingly presented, suggesting that 
the appointment of ffhod to be ma.ster, was not a due ap- i'c/-. 2f>- 
pointraent, and that he was not properly qualified; that 
^cofficepfvisitor isin either his Majesty or the heir of the 
founder ; and is, in. consequence of the lunacy of the heir, 
in his Majesty, and is to be executed by the Lord 
C^aupplJor; and praying a proper appointment of masters; 
tl^ the persons chosen, as governors, may be declared to 



535 

mf. 

T&ls Auor-. 
n#y-GeMt^l 

V. 

Dixie. 


536 


{a) 6 Term 
Mep. 490 . 


' ■ , - CAS'ES ^ CHAKCERY. 

have been iniproperly chosen, and may be removed j%hat 
■iaew governors may be appointed ;* that directions may be 
given lor the future regulation of the, |ichool, and for the 
applkaiipn of the surplus rents, 8cc. 

Upt^tithe petition, which was presented to the Xord 
Chancellor, as visitor, it was observed, lhat *du' fiist^^hject 
of it i^ the appointment of schoolmaster; which under the 
circumstances of this case, resembles a presentation to a 
living, the right of presentation to which is in a lunatic. 
That appointment is in the crown. 1 he appoiniraent has 
never been sanctioned by the license of the ordinary, 
which is always necessaiy, according to The Kin^ v. 'The 
Arehbuhop efTork,{(i) Lord Kenyon observes the elAct 
of neglecting such schools. Tlic result is, that this is a 
subject of ecclesiastical cognizance ; and, without the au¬ 
thority of the ordinar)', the appointment cannot take place. 
The requisites, pointed out by the statutes for the nuisicr 
of this school, are for the consideration of the ordimu)-. 


The second object of the petition is, the appointment 
of governors. Your Lordship may, as visitor, remove 
governors, unduly or improprrly appoinrcd. There is • 
abundant reason to remove them, upon tlie duties they 
have to discharge, the mode of their appointment, tbo 
qttalificaiions requited, kc. Under the circumstances 
there was no election ii' and the defendant is, in truthj sole 
governor. Your Lordship will not permit such a mdek- 
cry to prevent the appointment t>f governors. Whether 
your Lordship, as visitor, Will appoint governors, or leave 
it to the Bisliop, may be a queslioto. 


A third consideration is, hots' the sarpliis rents and 
fits, be) ond die salaases of the master and ushers, ate kfll 
applied. 1’luft surplus, pending this cause, has been 
Wood, the 8<!hooIi»afetet j an application cotitrary 
express direciiob of the letters pateht, and ihe 
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and of Y^ich there 13 no instance. *If the fun^!, the whole 
of which U given to thc*charity, increases so as to he more 
than is necessary, the proper course is a reference to the 
master as to a scheme for the application of the^surplas. 
Any plan, tending to the advancement and improvement 
.of the school, would answer the expression “for tlfcpisus- 
tentatioa** of the school. 
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In this case, three distinct periods are to be attended to : 
first, the acts of the elder Sir IVolutan Dixir^ particularly 
with regard to the leases, require a declaration of the 
principles upon which his estate is to be answerable, and 
some particulilr directions. As to the time of the lunatic 
himself, there is not much for consideration; unless upon 
,^his permitting certain branches of his family to enjoy bene¬ 
ficially. I'hat enjoyment, by sufferance, is, in a moral 
view, much less an object of censure, than the creation of 
such an interest. As to the present defendant, it is im¬ 
possible to avoid expressing strong disapprobation of his 
acts ; and with regard to more than one, the decree must 
contain a dtclaration of the sense the Court has of his con¬ 
duct. Directions are also necessary as to the account. 
Perhaps no objection could be maintained against a gene¬ 
ral account as to the time of the father: but I think autho¬ 
rity will bear me out in not involving the charity in a 
general account of the'period during which he lived ; and 
that 1 ma\ confine it to the leases appearing to have been 
made by him. For the time during which the defendant* 
Willoughby Dixie, has had in a sense the general manage- 
IBcnt*,though the prosecution of such an account may not be 
n aaefuU I lib bbt know any principle upon which I can avoid 
4il^cting a general account, least from the time o£ 

;, jBlihg the bill. I believe great mismanagement has taken 
place i and that might be pressed with great force against 
if it should 1^ "thought worth while, with 
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1807; reference to the delay, to go through tliat general account- 
The pleadings require that account to be directed general-^ 
n4*Ge>ierai V i direction may be acted upon in a more 

V- limited manner. 

Ihxie. ’ 

Aa^o the circumstances, the appointment of Motion to , 
be ji^a&ter was invalid ; next, if the defendant had JStpod 
in a situation in which he could have Jnade that appoint¬ 
ment, it would have been an abuse of his powers. The 
appointment of Wood^ must also be declared invalid ; but 
with liberty to make au\ application for a due appointment 
to those persons who can make it. The prohibifion from 
appointing any bene ficed tkigjman, is express and strong 
in the statutes ; and the reason is explained, that the mas¬ 
ter shall not in this sense be called’trorn the exercise of liis 
duty, attending the scholars in his Parislr* Church; the 
statutes directing him to require them to furnish him with 
notes oi the sermons. 


539 


As to the governors, the founder originally intended to 
reserve to his family a coiusdi rable im'luencc; and that 
purpose was very prttper in a moi al view. But the con¬ 
duct of the defendant has hei ti such, that I do not know 
how to preserve that influence in his person ; and if not, 

1 do not know how' it can be preserved in an\ degree. The 
election of governors, tlte subject of the supplemental bill, 
was a wrong and undu^proceeding; as under the circum¬ 
stances that election ought not to have been made, pend* 
ing the cause, without leave of the Court. The situatioa 
in which some of the persons electing stood, calls for 
strong amma|version. Those governors cannot remain, 
and I think the Court, under all the circumstances^ ^haa 
power to remove them^ Then are they to go to a nctr/ 
election ? The^ objectiem is, that then the rector and chui*ci^!' 
wardens are (to choose the new governors;« and a 
Uitay be suggeftted, whether it is not to be considered # |r.; 
default of tlv^se who to elect, which would 
rise the Bishop under the charter, 
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or whetTjer any other course is to be taken. Another con- 
sideration is, whether t!ie interest of this charity will not 
admit of particular individuals being appointed gover- 2 iey-G«neTal 
nors infuturo, , 

Dhi'’. 


. I have long been perfectly satisfied, that thl? Cotfel has 
jurisdiction. This is not the mere case of a corporafidn, 
having visitors : but the visitor himself has generall'i been 
one of the governors j aftd the governors are acting as 
trustees in the receipt of the rents and profits of the estate. 

That is a sufficient ground. But there is another ground, 
that the interest, whicli this family have had with the rec¬ 
tor, luts not induced him so, far to acet'de to their pur¬ 
poses as to keep the corporation alive. From the period of 
the dispute about the management, it does not appear 
to have cxistetfas a corporation, until the governors Were 
filled up under those circumstances. Then it is the case of 
^jcrsons, acting as to what does not belong to them with¬ 
in that corporate character, that would be necessary to lay 
the foundation of an objection to the jurisdiction. The 
corporation revived, therefore, could not possibly compel 
a due account for the time past, or a due application for 
that period, without the assistance of a Court of Equity; 
which therefore must have jurisdiction as to those persons, 
who acted in the intermediate period; not having vested 
in them that character, which alone could form the ground 
for an objection to the jurisdiction. 

*I shall direct inquiries as to those leases, which Sir Wol- ^^0 

&tun Dixiej the elder, procured for the benefit of some of 
his family ; and I shall make his assets liable, at least for 
the extent of what the charity has lost by the benefit they 
received. Upon the evidence that was done by his cx- 
presa direction mid appointment: leases made, and de- 
c^i^ttons of trust for the benefit of his issue, wlp possest- 
^ under those acts, tn the result of any suit in equity 
h%i^tatp ought first to refund to the charity that loss. I 
upon to direct a general account. That ac- 
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iWr count w uuldl lie difficult and expensive , it is not clear,that 
tht' 4 \|H*nsi of it would fall upon his estate ; and thtrclorc 
ispy.Gtncjai *' doui'tlul whether it would be beneficial to the chanty, 
if the tjfjiensc of an account, to so remote a period, shouldi 
bt defra)c\l b) the chariu funds. The penod of the lu- 
naticS management is very short. As to the (ommittee 
not saving whtibci it would be tight to distuib the pay¬ 
ments to the schoolmasttrs, and others, without a v(ry 
stiong ground, I think it due to pittjcipleand authont} to 
dttlait, that the infoinution must cany with it an account 
at hast fiom the timt whtn it washkd. The appointment 
of I must(kdare a most culpable abust ol tbt tiust, 

if vc^ud ill thi dtftndant. A tiivision of the profit took 
place between him and If ood^ hv haigain. U ako must 
be dtclautl not to have been dulj appointed, lh(dil<nd- 
ant had impost d upon him a dutv, not only to this school, 
but ab o to his brothi r, to pic s( i ve by proper conclut i that 
infliumt which the loundci intended to give to his ia-, 
mil}-. 


'rim 1 stall Ins been treated too much as private proper* 
ty : manors, fi-.htius, get. Uing resirved, which might 
Oe nseivtd ; but that must be lor the benefit of the cha¬ 
rity. 


^ 541 


180i 

August J7, 


♦I'hc decree made ia the cause, and upon the petition, 
declared, that undirthe cin umstanct.s of this case, the 
election of IVtUoxi^hby Dhtt^ and the other persons, as go- 
veinors. Was invalid. The accounts were dnected j and 
inquuks as to the charity estates, whether an), apd what 
leases weic made by Sir IVukkm Dixte^ Sir IVtUoughby 
Di'tfc, or their father i at w'hat rents.'’ whether they were 
fair, or not; which were wholly for thb lient fit of the cha¬ 
rity, aud whether tlit) were in trust for Sir Woktan 
the father, or the lunatic, or any, and ^hat pefsO|f6% 
relations of any of them. It was declared, that any lepse CSf 
the chai ity estate, as faf as it shall appear to be for the jpfl** 
sonal bnicfitof thegr«»4or> dfhis representative#^ Steady 
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ot his chil«lreti or 1 tmilj, or any pei'ions othev than thost, 
eiuitl I to the btni (u ofTht charity, is au abuse in the ap- 
pluanuo ol ih< chant) funds, lor which buch person, or ncy 
his cbtatt, IS answtiabk , the rtiatdrs to lat bi foie the , 

• Duic 

»na tei « pi )p>silloi proper persons to bt j,oviinoi&; an , 

inquiry, \ b th r IV&odwAh duly appointed mastt r j afpl il 
ht was not duly appqintt d, or if he was an improper pey- 
son, iht uUtoistola) a proposal for the appointinem ot 
a s hoolmastcr ; the master to statt in whom the right of 
appointing the schooimastti is, and a scheme for the 
futute management of the charity. 


♦COUSINS SMITH. * 542 

jipttl 17. 


TIIK hill stated, tlial the plaintdK are wholesale gro¬ 
cers , and according to iht usual course of the fruit tiade, 
that article is imported in whole cargots, to a much great¬ 
er extent than suflicicni foi the supply of most of the per¬ 
sons emplo\(din the wholesale tiadc , and in con-.iqutnce 
of risk fiom the piiishahk niturc of the commodii), and 
the hcav\ dutus, with the pnmc cost, a socn was many 
years since foinied, and still subsilis, by the mk of the 
Fiuit Club, under the managemtnt of a stlect committee, 

ot which the defendants are numbt is. 1 hat Club was in- 

« 

stituted for the purpose of making purchases of impoiied 
iruirs, and suppljing the genual tiade, afur deducting a 
reasonable profit to the members of the committee loi their 
trouble. 


D< inurrcr 
.ilhmtdto a 
hill foi a ({m. 
covtrv, and 
in I unction a- 
(Tuiistan Ac¬ 
tion the ef- 
icet hting a 
conti Kt tor 

paitif jpaiion 

in an illegal 
ti atiiat tioii. 
the lesull of 
a combina¬ 
tion otwhnle- 
silt grorers, 
bv the title 
ot “the fiuit 
rlub,” acting 
bv a bflect 
conimiitee, 

<»t winch the 
dctindants 
wi I c mem- 


Thc bill farther stated, that for many years past, the se- chl^e all'^im- 
ibeit committee havt foi med a scheme of getting into their 

strictly fore- 

•tAlJyig, regraling or monopoly 

Penons contracting on Inlialf of a Jf gal society, of which they arc memberH, i'>a 
romonttee, are not h able to ntwsmt, and cannot deft nd an action, upon au objection 
«f parties. 
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^ hands the exclusive possession of ihc ti ade, and com- 

'**^sbriS' wholesale dealers trf apply to them lor a siip- 

V. I ply ; and have awccordingly from time to time purchased 
the said imported fruits at low prices j and have afterwards 
resold to the members of the tlub* and other wholesale 

advanced pnees, and in s>uch quantities 
' 1 « * 

09 thought propter; and in case any merchant or im¬ 
porter should enter into any treaty for the sale of any car¬ 
go of fruit to any other person, without first making an of¬ 
fer to them, have refused to have any furtlicr dealings with 
them; and have made such threats to many impoi ter; of 
fruit; and have been enabled, 1 )} obtaining command: 
over the market, to raise or lower the price ol Iruit, as 
they plea^^ed* 

^ 543 *The bill then stated, that me ])iamTiiis,, wno m 

when they entered into business/bt rame menii>ers of the 
Club, having discovered these improper pjactiies, in 
withdrew Itom the Club, and iL.tt, in IKdj, the} entered 
into a treaty for the purchase of ol acaigo, which 
treaty was broken off in C(Mi<-ecjn^.nce ol an agicement by 
the chief owner of th^ vi ^scl wuli the owner ( f another 
vessel, that both cargoes sh uild he sold together* In 
consequence of that the plait.tifl'o, being unable to purchase 
tlie whole, and much in want of a suppiv, and unable to 
obtain a sufficient supply in any other manner, and con¬ 
ceiving that the owners had shenn a disposition to pro/it by 
the competition between the plaintiffs and the Fruit Club, 
to obtain an unreasonable price, ehtcred into an agreement 
with the committee of the Fruit Club, offering not to 
oppose the committee in the purchase of the said cargoes, 
providetl they would let the plaintiffs have a fourth part at 
prime cost. An agreement was accordingly entered into^’ 
hut not reduced into wiitingf the Club became the 
chaaers of |he twoenrgots of fruit, and delivered ce^ 
tain pared^ to the plaintiffs at certain prices, amoundng 
in the whole to 81{Js. 8<f. I'he bills of patcela 
made out by the defei^anta^ m agent® add truatecii 
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Fruit Cfub; and they <^ere i^t themselves the sclletfl of 
the articles to the plaintiffs, or interested in any other 
ftjtedner than as members of the committee. Soqn after 
file delivery ol the fruit, the plaintii^ discovered that, 

' thou^ the committee were bound by the agree ra«|l|^to 
charge the plaintiflfe xm more than the prime cost, they hiui ‘ 
fraudulently Charged a considerable profit to the plaintiffs, 
who refused to pay the whole* An action was brought for 
the whole stun of 815/. Bd. and the biH Was filed, 
praying a discovery and injunction. 

♦To this bill the defendants put in a demurrer; in¬ 
sisting, for cause, that it appears by the bill, that the 
j^lainiilFs are not entitled to compel the defendants to dis¬ 
cover the matters in the bill, or any of them. 

• • 

Sir Samuel Romillif and Mr RoupdU in 'support of the 
demurrer, contended, that the transaction, which was the 
subject of the bill, being illegal, the Court would not 
give any aid. 

Ml. Wttherell^ lor the plaintiff, distinguished this 
transaetion, the art of one individual, shrinking from a 
competition with the large body, called “ The Fruit 
** Club,” from a conspiracy of several dealers in the 
trade ; insisting, that this could not be the subject of 
a criminal charge; being’merely a w-aiver by one per¬ 
son of his right to bid j and comparing it to an agree¬ 
ment by two persons to purchase a pipe of madcira, 
instead of taking each a separate cask; which, though 
the effect is to deprive the vendor of some profit, could 
ntvmf be considered a conspiracy, or in any respect 
illegah 
Vox** J 3* 
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i8or. 


Ihc Lord CirAKC£;x,x.oiti. 


Co'isins 

V 


The first point u|ion this demurrer is, that if the dis* 
covcry should be given, the dtfendant at law could shew 
otij^ pai ties. There is nothing in that; for, where a 
legal body acts by committees, it is enough lo considet 
the contract as made with those, who think proper to 
undeitake, looking to the body for which they undertake 
for indenuiity, and the plaindfts at law cannot Ik non¬ 
suited, nor could ihu) defend .m action against them, upon 
that ground. 


* 545 *IVTy opinion upon the transaction, ns it is stated in this 
bill, IS, tliai this i.a tas* inuhnhUu Court ought not 
lo assist ihc })1 untiil. I hes (r insu tion h is Ixcn coinpaud 
to tbf tu > n i ams* ol a pip* ol inul ira , but 

the tiacsai tini, si >tul b\ this lull, is a coiuliinalion of 
the uhoie (lodi ol giou s ui 1 o.iJon , the efliet of which 
s, that all dt iling in thi> article, arc compelled 

topunlia-,e uponilit-Urmi, (btiaktl b\ this committee, 
haviOg tlu ol bin ing up all the fiim, imported 

fioin all patts of thewoild, and holding tins langusigc, 
that those who do not buy i;om tlu m exclusiscly, shall 
not have any supply. 1’hits is not, according to the legal 
delmition of the term forestalling, much less regrating j 
still less monopolizing ; but in the consideration of a Court 
of Jiquity, It contains the misehief of all three. First, 
there is a conspiracy against* the vendors j next, a con¬ 
spiracy against the world at large j enabling those persons, 
to J>uy at any price they may think proper ; and then, it 
i$ true, they can if tlicy please, sell at a lower price than 
a fair competition in the market would produce j but it* 
must also be recollected, that they can sell upon theif own 

terms i and the manner, in whuh that discrcriort will 
♦ ' 

probatiy be exercised is obvious, riien, as between these 
parties, the tomjdaint is, that it is immoral in die de¬ 
fendants not to let this plaintiff have his bargaiiSh ,ln order' 
to dt tcimine between them, I must look at the nature ^f 
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the bargain. The effect of Jjfcie transaction is, that they 
are to be partners in purchasing these two carejm s of fruit. 
What is ‘that but an agreement, that ihsey shall be partners 
in a transaction, in which they know tin y are* acting 
illegally. I have known cases of illegal insurantc, whpere, 
'if Upon the acctsnnt before the Master, they ap|^ |o 
have been alFectei^Jby a greatef number of persons titan 
is permitted by the of ♦Parliament(a) in favour of 
the chartered companies^ dtpia items were not allowed in 
the account ; as the transactiOni though right among the 
parties, was wrong with reference to the public. 

This demurrer must thei efore be allowed, 

(a) G stat. Geo. I c. 18 . 1 ? 


me ^ 


TXFE CLAYTON. 

THIS bill prayed the specific performance of an agree¬ 
ment for the sale of an estate to the plaintiff by auction ; 
insisting upon the particular being general, without any 
exception, that the plaintiff was entitled also to a right of 
common ; and that ii\ere parol declar.'vlions by the auc¬ 
tioneer could not be admitted in evidence to contradict the 
particular. The defendant, however, resisting the bill, as 
to the right of common, proved, besides the parol decla¬ 
rations by the auctioneer, that previously to the s'Jlc the 
particular had been altered, by inserting an express ex¬ 
ception of the right* of common. 

Mr. ieacA, for the plaintiff, upon this evidence* proposed 
that the bill should be dismissed. 


S4S, 
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CMANCLRYJ 

Sir Samuel Romilly^ for the defendant, inbiated, th»t 
Kl w as entitled to a decree for the performance of tho 
agreement, as it waj} proved, without a cross biU; upost 
the authority of the late case, Scott v. Stapijlto?i^(a) *wh«l|p 
the Mastei of the Rolls dismissed tht cioss bd! 
coaiS|i| considering it unnecessary^ p the Court wcMdd 
uilttip the answer have decreed a spetlHSic perloi masiee of 
what was the real agreettieat, and if ihili'eimnQt be done, 
wherever the parties differ the terms of the agree¬ 
ment, considciuble expense must be incurred by filing a 
cross bill, though peiltctly umtece^ary, the dtltndanl 
submitting to perlorm the agi cement. 


The Lord Ch inci llor. 

Tht old course lequired a bill and a cioss bill. But 1 
am willing to lollow a precedent that will save that* 
expense, and is right upon principle , tlu plaiiiidl, bv his 
bill, offtimg to petltirm tht spetiiic dgrctinent, which he 
represents. 

A specific performance was decreed, with coats. 




Kotts. 

27, 38. 


KIRKHAM agaimf CHADWICK. 


AietK.iade BVkidMture, dated the lyih of 7«i»e> JfSl, BJuim’d 

iCitsr not 10- ", 

cotisiiAent Chadwki demised to Joseph Re/efew, his e^cuiurs, Isp* 

Sot various pmniSes, to hold for the term of 84 years, at dw 

ftoi ofismge annual reift of 120/. and subject to payment at the end of 
to the Seift 4 r* /• p A. 1 

advantage, evcfy It y$ars of a fine of 21f. 

Mfidi refer* i 


en e to die 

sub^, a uw«t for creditors. Distihedsa as to a charity estafoi let upon a la% 
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By indentures of ka»e andr^ease, dated fhe 14th and 
l5th of Detemberj 1?81, the dei»lse4 premises, among 
4tthers,*were convened by Bdw^rd%^ Thomas Chochvick 
to trustees, their heirs and assigns, to hold to *thcttt, 
tiieir heirs, c xecutors, adminisir.ttors and assigns, ^ring 
the lives oi Edmt^ and Thomas Chudwkky and Ae^tniS 
vivor, upon trust, ihsa the trustees, or the surv ivor, his 
or thtir hehrs, executors and ndministratorm should tium 
time to time set, let, and thi^aage, the t state and premises, 
to the best advantage; and to apply the yearly rents, 
issues and profits, aH^ng there hum, as the same should 
arise and be made, among the creditors in satisfaction of 
thtir dtljts, as therein mcniioned ; with power upon the 
dtaih or resignation of* one or two trustees, for the sur» 
vivors or suryivor to appoint new trustees, until the trust 
should be satisfied. * ■ 

« 

Bv indentures, dated the 26th of October^ 1783, the 
trustees and Ethvard Chadrihi, demised to Ealpk kutk- 
ham^ in whom a term, granted in Manh, 1781, for 34 
years, was by assignments vested, his executors, 8sc. to 
hold for the ttrm of 21 years, subject to payment to the 
trustees, their heirs and assigns, during the life of E<hvat4 
Chadwick^ and after his death to the persons entitled in 
remainder on the determination of tht said term of 21 
years, of the ycaly rent of 120/. and a fine oi 21/. upon 
the day therein mentioned to the person for the time being 
entitled in remainder. * Thoma& Chadwtek also was a party 
to this indenture; which contained a covenant on the part 
of Edward Chadwick to renew the said lease, and,also on 
fhe part of Thomas Chadwick^ that he, his heirs, execu* 
tm, and administ{;ators, would from time to time during 
hi* life, and after the decease of Edward Chadwtek with- 
OXA is*ue, at the request and costs ot Ktrkham^ his cXecu* 
tor*, and the surrender of that, or anv future lease hr 
leiaes to be granted in pursuance of tht covenants in sudh 
^ hid«ti|»res contiutiedi or any of them, by himself solely^ 
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43ar jointly, with other persons, grant *ancl execute to 
Kalph KhLham^ hie exeCQtors, administratojs, and assigns, 
a new indenture df lefce for the ttim oi 21 yean flom thd 
making of such renewed lease j in and hy which itnewed 
lease should be contained the same rents and c o\ in.tnis fot 
and other covenants, as in tht said mden* 
ture contained. The trustees aUo BCVeially co\c named 
for themselves, and their seveml heirs, executors, ami ad¬ 
ministrators, from time to (as far as they or am oi 
them lawfully could,) to join with Mdtvwd Chathi nk and 
Thomas Chadvotek^ respectively, In gianting such new 
leases, to contain the same rents, covenants, ht.. and it 
was agreed, that the \ early and other rents, reser\tdby 
the lease of Matth^ 1781, should cease, and the pviruts 
should he dischaiged from the covenants of that lease, 
during the continuance ol the covenants ot this or any 
futuic lease. 


By indentures, dated in /i/iic, 1801, Idwmd and 
Thomas Chadwhk rouvt 5 ed all then respictivt interests in 
the piemises to yohn Tusker^ the survi\mg trustee', under 
the cited of Ihccmber^ 1781, and Ibomas 'Jasktr^ his son 
and heii at law, and appointed by him a co-trustce, upon 
trust to sell for the benefit of the creditors of the Chad- 
ttdti family; with a covenant by Ldwatd and Thomas 
Quidwttk upon coming into possession to execute iheir 
powers of leasing, as the trustees should direct. 

Ldxmtd Chadivkle died without issue. The bill was 
filed under the will of Jdalph KttAham against Xhomcis 

9 

Chadwick and Thonm Tasker^ the sui viving trustee; 
Uaiming a specific performante of the covenant for renevy* 
al, alii ging expenditure hyKirUumin reliance upon it. 
Undef a aitttiemenr, executed m 1774, Thomas Chadtmk 
^ 550 ieaan|t for life of the prcooses, with limitations 

his first and olh# sons in tad; and the reversion tflf bimi'' 
sell in ice. "J’hat settlemtftt gave a power of leasiag^ acrt 
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exceecj^ng 21 years, to the person in possesswn# reserving 
t^e most improved rent, and 4stl:tng no fine. 

^ The defendants by their answer^hhntitted, that they 
were not bound to renew. 


,rhc AIastfh of the Bo3UXs.(«) 

'Iht principal question is, ivhcther the defendimt, die 
trustee, is not obliged to join in this lease. It is cOn- 
t( ndt d that he is not to be comptlltd to join} as the cove¬ 
nant in question is in breach ot his duty; insisting, that 
the covenant f«ir renew al is inconsistent with the covenant 
in the deed of trust, and therefore ought not to be per¬ 
formed } 1 see no reason why Chadu'kk ought not to per- 

• I 

form If. As to the defendant, the trustee, he says, that 
this covenant is to the prejudice of the covenant to let ahd 
set to the best advantage. The question is* whether the. 
proposition is made out, that the covenant was in breach 
of hia trust. It has been compared to the familiar case 
of charily leases, where trustees have let the premises 
iraprovidcntly upon long leases, and where it is pre¬ 
sumed, thej have done wiong by granting such lcasc8.(f&) 
The analogy dots not hold; the principle, as appliep, is 
totally different from, and directly opposite to, that which 
must govern the in-cseut case. A trust for a charity is 
always of a permanent nature, and generally calculated 
for pc’^petual endurance. This is a temporary trust. 
^Trusts ol this kind are generall) short. Ci editors hardly 
ever expect, that such a trust as this should pndure for 
more than 21 years. It was their interest to get the 
Highest rent iot 21 years; and at the granting of this 
lease, they looked to the circumstance of present advantage, 
are not to he supposed to have looked to a subseijnent 
period. The trustee, making a long lease, evidently goes 
l^ydnd the purposes of the ti ust. What have the crecli- 
tbts to do with the mode in which the estate is to be k*r. 
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irfter theif debts are paid I Had th^ beea told, tfwt thiy 
might let this estate a* without the covenant of 

the itnewal,they w^utd^have rejected it, and desired to get 
highest r^nt they 0li4d| looking to their present advantagw^ 
The question is, wWther it was a fit covenant atthattiaWyf 
The defendants should have shewh thJMt it was not so. It 
muathe recollcitedythat all partiestihtnConcurred: whence 
it IS fair to presume, that it Wa^ % covenant not prejudicial 
to the cuditors at that period, ^ Thene is no evidence that 
it was prejudicial to them. H was objected^ that from 
the present increased value of the preoiisest It must now be 
deemed a prejudicial covenant: but the present value,ihat 
can posaibl> be made, shews nothing. Consider how this 
property is circumstanced, i here still exists a lease fot 
84< years } which may attach upon this property. C7»c//f- 
may eve cute his power : « hat, interest has the trus¬ 
tee ^ Nothing but an interest during the life of Chadwick, 
It would be a ha* irdous interest for any person hui the 
plaintiff to take a lease. I doubt whether any person 
would give the extended value : or lay out money in im¬ 
proving premises so circumstanced. The plaintiff how¬ 
ever stands upon different giound, as slie knows what to 
calculate upon to a certainty; looking to the term of 84 
years , and therefore in that situation it is idle to talk of 
what the present value is. Besides, it is not *in evidence, 
whether there is any cieditpr now in existence, by whom 
the trustee T«$^r would be liable to be called upon. Tasker 
seems therefore to have failed In his objection. Dweree 
a specific performance, with costs, as against Chadwjdk^ 
and without costs, as against Tasker, 
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BROWN a^ahid HARRIS. 

* * 1 
TRE bill, filed by Archihald U Colontl in the 

•service of the EmUhidxa Company, and also a Colonel by 
•brevet in his. Majesty’s service, and by some other 
in the service of his Majesty and in the EasUJndia Company, 
tJti behalf of themselves and the other officers and privates 
oi the united and conjunct force of his Majesty and the 
Company, who were employed in the war against the late 
Tippoo Sultaunin the in the )tar 1799, stated, 

that by letters patent, 31 Gt-o, II. his Majesty granted to 
the Eoit-Jndia Company, their successors and assigns, all 
such booty or plunder, wjjirh since certain former letters 
patent, granted to the Company, had or should bt taken 
from any of t^e enemit^ yf the Company, or any of his 
Majesty’s enemies in the Emt-InJies by any of the ship^. pi-anT 'and 
•orlorces of the Companv; provided, that the said plun- oon.. 

* , * suUring* the 

der should be taken during W'ars cairicd on by the forces defendants 

raised and paid by the Company alone, or by the ships 

employed at their sole expense ; saving his Majest)’s pre- theconstruc- 

jogative to distribute the said plunder or booty in such grant*, Is^not 

manner and proportions, as his Majesty shouUl think fit, 

in all cases, where any of the forces by land oj sea of his muun ^>a!^ 

Majesty,his heirs and successors, should be appointed and 

commanded to act in conjunction *with the ships or forces ? 

of the Company. , 

• 

The bill farther stated, that in the war against the late 
Tippoo Sultaun in 1799, the army was composed of hk 
Majesty’s, the Company’s, and the Nizam's forces,*under 
the command of the defendant Lieutenant General Harris, 
as commander in clfief} imd very large boot) and plunder 
vltre taken, particularly at the capture of Seringapatam^ 
kil 1799; and that, after setting apart one-fourth part 
ftirthe Nizam^ the remaining threc-fouiths were, in Sep* 
rmler ,1799, divided and distributed by General Barrh^ 

* VoL. 13. 61 
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and tlie otlief deft ndants ,GenmIs FloydStmrU among 
the defendant Geherifd Botrris and the general and 
other offittrs, soldi^rS) and forces, of which the said 
united tM'my was cdlmjn^sed. 

The bill also stated, that the plunder, being taken by the 
said conjunct army of hib Majesty, thi} Company, and the 
Ntzam^ acting in alliance with the Company, ought not to 
have been divided and distributed without his Majcbi)’s 
grant: his late Majesty having by his letters patent saved 
hil prerogative to distribute the plunder in such manner and 
proportions as his Majesty should think Ht, in all cases, 
where any of the forces by land or sea of his Majesty, his 
heirs and successors, should be appointed and commanded 
to act in conjunction with the ships and forces of the Com* 
pany. 

' The bill then stated, that a memorial was presented by 
the Company to his Majesty, representing the matters 
aforesaid ; and, that in the late war against Tippoo SuUaun^ 
considerable booty and plunder had been taken in exptdi* 

^ 554 tions, in which his Majesty^ fortes *had been employed 
conjuuctly with the fortes of the Company : but the whole 
expense of such war had been borne by the Company ; and, 
that upon former occasions of wars in /m/my in which his 
Majesty’s forces and the forces of the Company had been 
employed conjohuly, his Majesty had been usually pleased 
to grant the booty and plunder, taken in such wars, to the 
Company, as to one moiety thereof for their own use, 
towards their own expenses; and the other moiety in trust 
to be by the said Company, or by those whom they should 
appoint, divided among the commanders, officers} 
men belonging to the forces employed in such wars. The ' 
memori^ farther represented, that all, or the largejJt p$ft 
of, the |il^der, taken in the late war, except the artillety 
and stores, had been appropriated and divided, WldN^tlt 
any authority fr?>m, or privity with the Company, by tbowifft’* 
mtinder and officers, among his Majesty’s forces imd th^ ‘ 
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ibrces of the Company, andjlja'i^e of the for 

the beifefit of his> Higilnesa^filip^^^lQI’ces, engaged in the 
war; and prayed, that his confirm the 

appropriation of such part of tbeho1^||pd plunder, which 
had been already made; and dird^t!;''itliat the division 
dfoauch part thereof aa had been apprdpnsttsed ito the i 
the commander, olhcers and forces, of his Majestj^^l 
the Company! shoidd be madie conformably to the dsage 
theretofore practised in like cases; and gribit to the Com¬ 
pany all the residue of plunder and booty, a^d the 

artillery and military stores | , .|o h«»ld to the Compmty (Ufd 
their successors, as lb tbree-fourth parts thereof; and as to 
the remaining fourth, to be accounted for to the Nizam* 



The bill further stated, that by letters patent, 22d No* 
isemher^ 4t Geo» III. his Majesty granted and confirmed 
♦unto his forces, and tHc Horecs of the Company, and the 
JVifeaw, for the benefit of himself and his forces, all such 
part of the booty and plunder, taken in the war with the 
late T^ppQO0ultaun., (except the artillery and stores,) as 
had already been a[)propriated and divided by the com¬ 
manders and officers, engaged in said war, among said 
forces juad the Nizam ,• to have and to hold the same to his 
Majesty’s said forces, and to the forces of the Company, 
and to the Nizanij forthe benefit of himself and his forces, 
engaged in said war, (except as before excepted,) in as 
full, large, ample, and beneficial manner, as if the same had 
been originally granted by his Majesty for their benefit 
teapectively ; and hijsf Majesty thereby granted unto the 
Company and their successors, according to the usage re- 
luted, all the residue of said plunder and booty, and the ar¬ 
tery and military stores, taken in,said war ; th have and 
io hotd unto the Company'and their successors, as to three- 
parts thereof, for theif proper use atid benefit j and 
remaining fourth pjirt thereof, for thtf benefit;.^ 
and his forces'; to be accounted f(>r td'Ht 
ylllg^ii^ss by the Company* 
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'Hie bill further statud^^ that besides the deieudant, Gene¬ 
ral IJ i},k^ tht, commatmler in thiel, there were iix othei 
g< n« r.il ofhcci q in the »aid united army; and that by the 
di 5ti il>uii(m of thti t'^U^ining threc-lourth parts of the plun¬ 
der, n\ade b\ the defendants jFloijd^ and Stuart^ 

one 'whole eighth, amomiting in sterling mom) to 129,96??/. 
t6(v was allotted to the defendant^ Cicneral llui ris, as 
commander in ihiel, and the sum of 14,4C»0/, was allot¬ 
ted to the defendants 0< fteral 6tuart<, and General Hoi/d, 
and iU»60(i/. to the other Jow general offiteis, that the 
said division atid distubution were not conformable to 
usage* and by which CTv,ncral Harris received 04, 

4^. mwe than he ought to have received, ^Geotrals i/oyt/ 
and 3,509/. I5s. Ad. thou than they ought to have 

received : but the suiwsallouid and paid to the other ioui 
general oiBciis, were less than they ought tt* have recei¬ 
ved by 30/. 4v. BJ. each. The bdl chargtd, that the said 
distnUution, il made b) a committee of oiricei-s, as pretend¬ 
ed by the defendants, was not fairly and piopcrly made, 
nor in such shaits and pi op(»jturns as aic c||plormable to 
usagi , that in all casts, where ihcu has been but unege- 
iieialofuttr cimimaiiding an aimy, lu has rtttivcd, ac- 
coidicgto usage, one tighth of the plunder; where two 
geiHial ofiiceis, the senior has uteived two thirds of an 


cigiiih, and the othei tht lemaining tliiul, and where then 
havt been ihiet or more geiuial oflicers, the commanding 
ofluer has icctivid one hall of an tighth, and the other 
halfhas bfctn divided among the othti general officers, 
that the constant usage has been for all the general officers, 
emplojed together in one army, to receive among them 
one eighth of the plunder , and that sutli usage is confor- 
inabie to hia Majesty's proclamation, dated the Ifth pf 
Apitl., iriMj, regulating the disiributioi^of priote-money in 
his Majesty’s navy : that the grant of his Majesty dctie* 
not operate to confiim the disinbution iu ail events j but 
only so far ks made according to usage. 
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■ The bill prayed an account of the sums receivea by the 
defendilnts for their sh'areS^ beyond this proportions they 
are respectively entitled to by usn^ ; and that they may 
refundin order that a disiributiofi thtlf be made among 
the plaintiffs, and the other officers and privates, of the 
said united unci conjunct army, according to his MajeS^^s 
grant, and the usage in like cases. }* * 

*To this bill, the defendant, (neutral ffanis, put in a 
, demurrer to the discovery and iclicf. A similar demur* 
rcr was also put in by the defendant, (general StuetH* Ge¬ 
neral ri'j'jd was out of the jurisdiction. 

Mr. Hkhardsy Mr. Harf^ and Mr. IK Agar^ for the 
demurrer. 

Sir Arthur Pii^ifott, ^iT*Samud RomUlyf and Mr. Wyati^ 
in support ol the bill. 


The LordCn ANc I I I OTv. 

In these causes, the rights of the parties must turn upon 
the construction of the instrument. The bills are filed by 
officers of the King’s army, and of the Eail-Indta Com¬ 
pany, on behalf of themselves, and the other officers and 
privates of the united lorces of his IMajesty and the East- 
India Company, wh6 were emplo) ed in the war against 
the late lip poo Sidtdiin in the East-Lulies^ in the year 
If99 } stating the grant of his late Majesty; the effect of 
which is to regulate the distribution both betw.een the 
classes and the individuals composing them, as his Majesty 
could before the jyi/e act, in the exercise of his preroga¬ 
tive, regulate it with reference to both those objects. 

^ Ibe bill then states the distribution of a large part of thac 
plunder^ which is particularly described afterwards in the 
, bill, contrary to the usage, according to the letters patent 
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of the late K*5ng; $trv.mg4iis Majesty’s prerogative to di's* 
tribute the auch manner anci‘^propor» 

tions as his think fit, in all cases where 

ai)> of his Majcaft^^j^li^ces* by sea or land, should be ap 
pointetl to act in otmj^ction with the ships and forces of 
Company. The prayer *of the bill insists upon the Ja* 
riiilieiion of this Court, to consider the defendants as 
trustees. 


(a) Cooti V. 

ante, 

; 59 ?. 
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«r Upon the demurrer to thisl^illv I cannot bring myself, 
ifthe.effectof the grant is properly stated, tn ^ay, the Court 
has no jurisdiction} for whoever are the parties, and what¬ 
ever may be the inconvenience, the effect is, that those 
who hold the property, hold it upon a trust fur those who 
are entitled to it j and the Court must take the jurisdiction, 
unless it is shown that there is no jurisdi(nion ; or that 
there is a jurisdiction elsewhere. I'he jurisdiction has 
been held in cases just as complicated ; for in;>tance, the 
case of priEe agents, holding the piopevt} .(a) 

Consider then the effect of the letters patent; stating the 
usage of the crown to grant the booty and piunder, taken 
in such wars, to the Company, as to one moiety thereof for 
their own use towards tin ir expenses ; and the other moie*- 
ty intrtiPt, to be by the Company, or by those whom they 
shall appoint, divided amotig the coinuiantlers, officers, 
and men, belonging to the foi ccs employed m such wars i 
representing, that it was tht: usage D^ihc crown not to point 
out the shares and qmjias, in which the officers and others 
tespectivedy should take that moiety, but to grant the 
whole i^ two moieties, one to the Company, to be retail|!<« 
ed by them towards their expenses, the others also to the. 
Couipan}'^ to be distributed by thenn, tV the persons ihey; 
should a|ipoint, among the commanders, OllcW, 
men, and leaving open the consideration, wheihct tl|e 
distributida would not be more properly made by 
with refenence ib the ♦consideration of merit attdddlilsifi4 
thjam if the crown were itself to distribute. < ^ 



CASfii*’ 




The praver of tiic nieinc^al^ presett^ to the emwn by 
the Company, will be plea¬ 
sed 10 coiidrm the made without 

authority; and to direct, that thies^OT^iou of synch part 
thereof, as had been appropriated the lise of the com¬ 
mand er.s, officers, andtbrees of the Cdthpany, should;!^ 
made conformabl)' to the usage* 
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I construe that as having, reference to tke forther pnift 
of tvhaiis staled in the mislhorial; meaning ohfy that it 
was the prayer of the Company, that his Majesty would 
substitute that sort of division they meantto have siattefiott- 
ed, and the appropriation they desire to have confirmed, 
instead of that which would have taken place under the 
usage} i! his Majesty had granted according to the usage 
above stated,* in moieties j one to the Company, to be re¬ 
tained by them towards* tlieir expenses ; the other also to 
, the Company, to be distributed by the Company, or thosb 
whom they should appoint, aa here stated. 


Whatever the consequences may be, the Crown has not 
gone far enough by these letters patent to create those rights 
in the individuals, forming the whole of the class of per¬ 
sons, who are represented by these plaintiffs, which would 
make them cestuis que trust, with a title to such disposi¬ 
tion of the property among them respectively, as this bill 
supposes they may have. 

If I am wrong in that construction, if they have a right 
to the property in other hands, 1 repeat, that the Court has 
jurisdiction. 


The demurrers ^•ere allowed. 



OXSES m OiAHCERY. 

#IIEWXTC M‘t:ARTNi:V, 

THE bill pxwedft^lfbreclosiire. The defcndatit had ap* 

ueuMHiani lu i • *' ‘ 

a bill oi fore- pcarcd, but had not fHit in an answer, and having stood' 

ing^Tn * con- process, the cause was set down in the regular 

tempt, C4ti- counsel for the purpose of taking the decree pro (onfesno, 
not obtain i i i 

the ptferwee The defendant, under those circumstances, moved lor the 

undS'^the '**’^*‘^ reference under the statute,!a) to take the accounts ; 

BUtute- offering to pay what should aimear to be due. 

(a) SUtute 
7 -tJpB. IL e. 

30. Mr. MecMt for the plaintiff, under these circumstances, 

and the defendant being in contempt, opposed the mo¬ 
tion. 



Mortgaj^or, 


Mr. jt'onbknque^ for the defendant, intisted that a 
mortgagor has this right under ihe* statute ; and the Courl 
has no discretion; distinguishing the case of contempt from 
outlawry'; in which situation, certainly a Court iould not 
hear the party, making any claim. 


I’he Lord Chakceiioh, 

I disavow all discretion, except a judicial discretion, 
but I cannot put this construction upon the statute; that a 
party in contempt can claim the relief given by it as if he 
were not in contempt. The effect of the contempt, ac¬ 
cording to the law of every Court, is, that the defendant 
cannot come in upon this motion. 


No order was made. 
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*kobkktS ag^ti Massey 

Tl£K' bill pia)ed the spedlc^ lierfdlivvinte of a contract 
foi the pnrclm.e of an estate from th« at t^e price 

of 12 000/. 'The plaintilfs not being to make the 

title at th' time appointed, the deiendatit gave tlum »o* 
Ilf c tl: It he had paid the money into a bank, whctc it w)’fts 
not producing interest; and that he would not be aivawcra* 

, blc for micrc-jt. Afterwards he n'\csted money in the 8 
Jhi Cl at. (onsolidated bank annuities, when they W'^re 
at 'iO ; gif ing notice of that also to the plaimiffs, who re*- 
"n ned no answer for two years and a half j when the funds 
hat ing nsen to between60 arid 03, they signified their as- 
ocnt, and claimed the siock upon making out the title to 
the estate. The defendant submitting to take the estate, in¬ 
sisted, tliat the plaiiHiffj^wA,rc entitled only to the purchase 
monev with inteiest. . 

Mr. Richards^ .iiid I^Ir. O.rrn, for the plaintifTb, con¬ 
tended, that the investment of the money amounted to a 
tender and appropriation ; and that, if the event had turn¬ 
ed the other way, the loss roust have fallen ujion the 
plamtifTs. 


KocLii 
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Sir Samutl Romilhj^ and Mr. Btnyony lor the JefenJ 
ant, denied that, and iujisted, thiit as the loss must have 
fallen upon the defendunt* the beir ht must he his. 


The Masteh of the Roils. 

It does hot appepr to me, that this h.as the nature of a 
tender. The intentum was not that the money *was to 
be accepted ; or that the dslcudani should part wuth itj 
for the conveyan-'c was not read). 'The irmnc^ was to !n 
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paid over onlf was made: ,the pur¬ 
pose of merel)’ to stop interest. 

I’hat is the tl^ dteposit, and that .effect it 

would have had I money was ready at the day, 

the defendant,, police, which is required in some 

cases, and the vendor not being prepared to make; a title, 
cwr .a sufficient conveyance, interest should pot run from 
that time. But 1 never knew that a deposit had any 
,^her effect 5 that it imposed:j| liability, or a responsibility 
ii^iQ 1^e |^rty, to whom thslitioiice w;^ given, throwing 
tj|Rm hihi any risk as to the principal. Tlhe principal re- 
Iliailillten^relF W *li® visk of the party making the dt posit. 
He ca,nnQt by depositing the money with his bankers throw 
the risk of their credit upon the .other parties. They are 
not called upon to express their opinion of that bank, or 
to say any thing upon the subject, There is no difference 
.between that and a deposit at the bank of England, or a 
conversion of the money into stock ; as the one party has’' 
no more right to make the other consent to have the fund 
laid out in stock, than in a private bank. Suppose a loss 
had happened, and the defendant attempted to throw the 
loss upon the plaintiffs; could he do so ? They would have 
said, he gave them notice of a purpose and intention, not 
theirs, but his own. He puts it so. He does not put it as 
having consulted them upon the propriety of the act. Ihey 
would have asked what business they had with his inten¬ 
tion; what obligation notice of wljiat he resolved to do, 
could impose upon them ? They would have said, he 
could not impose upon them even the duty of dissuading 
:um, and of stating the consequences •, all that is for him 
:o judge of. The defendant accordingly professed tojudge 
of it hiffliself. *Not receiving an answer, he still proceeds 
to luveat the; money in stock. It would therefore have • 
been afeak>l«tely impossible for him, if the stock had,fall^, 
to thro«' the loss upon the plaintiffs } and the converse is js 
neces8ai|r consequence j that an advantage havingjjkfi^ii, 
it is impossible for them to claim the advantage, 
risk watf his, the benefft also must be his. 
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The decree was made leW 4 specific per¬ 

formance. 


OGILVIE ajs■aim^ IIEKNE. 

THE bill prayed a general account of all dealing and 
11 aiibactions between the plaintiff and the defendants; 
who had been concerned for the plaintiff as hia Solkdtctrs; 
and that the defendants may be decreed to deliver tJJ) 
aecuruicb, obtained by them, for an illegal balance of 
1 , 2001 . 

The defendants by Their answer insisted upon three 
stated accounts^ delivered upon the 9ih of Jurist, lT93f 
the 5th ot Mai/, 1794, and the 17th of 1795. In 

Jjini, 1799, the Master made hia report under an oultr, 
obtained by the defendants, for taxing their bill of coats. 
The defendants afterwatds delivered their subsequent final 
account, which was approved and settled by the jjiaintift’, 
who executed a bond for the balance, in AugWtt, 1800, 
and other secuiities. In 1803, the defendants filed a bill 
to obtain the benefit ol their securities; to which the 
plaintifls put in an appearance; but,residing at Boli/tooJ- 
Motive in Siotlaud^ ♦never put in an answ'er; and upon 
the 14ih of Fibruaiy,' XiSiOfi, a decree was pronounced at 
"Vhe Rolls, that the bill be taken pro tonfesio; and di¬ 
rections were given according!} .(n) The d« fcud^anis in¬ 
sisted upon the decree in tin, formei suit, as a bar to this 
suit, 

Mr. Hart and Mr. Umtd, for the pI.iiijtlff.-*^Sir 
^nmud Romillif, for the defendants, took the objection 
that the plaintiff could not be permitiVd to go into the 
»cautc* 
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Ip tKis csinnol possiblv go into the 

' obtained wpon the bill, taktn prtt 

C^infiuQt is j«4l ihe same as a»iy other decree ot the Court, 
The consequence is, t!*a< 't i-aoiiot be an jm arhed collate* 
tally i hut must, h\^ ivcry other decrie, I" imptSihed 
(directly, upon a hjl in utiew, or • 'nil to i \t<judi for 
fraud* Where is the injustict oi mu pirmutiag the dt- 
feudant, against 'whoui ucii a has’ntu n.adc, to 

proqeijd cullaRral’** It's the ( ftJ (1 1 { Ins t>un ohstiiuict, 
not putting J« hts answer. He desires to do non, what, 
I must take it, he wilfulh and <r»hstinattl\ did not do 
before* Either he was, or was ru>t, in pofstssion of all 
that he now know's. If he wasrin possession of nil he 
.now knows there is no pretence for any indulge nee ; U 
he was not, if anything has since come to iu> knowledge, 
any new tvidcnco, lading a giound h-r impeaching tlw 
account, that is the foundatii ii oj a hill of uview to inut 
peach the decree. Thcrcfoic f^uacunyue via there is no 
prttencu ior this i)iU. The elket would be two incoU'if 
sistent decues, in opposition to each other. A decree 
^ 565 upon a ^hill, taken />io tii/i/i'wu, according to the ordi¬ 
nary course of the Court, is pethctly ditftrent from a 
Cfl'i Sintiite decice undei the statute*!'*') In ilie foimcr case, as at 
5 <?'« I! c foramon law there can be no iudgmtnt ac.iiiist a man 

*Ji>,Sc<fGea>y , j , i /r , 

t ^herhU?, Without appearance, though the plamtift may proceed to 
^ outlasvry, so here j ou ma> have all sorts of process, buf 
you cannot have a decree. Hut when th< statute interfeica, 
to enable the plaintifi" to obtain a decree without ap ap¬ 
pearance, the statute prescribes the nulcs by which that, 
object m to be obtained* 


The MastI 


^ 565 


p 192. 


This bilhmust be dismissed with costs. 
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THK infoimation stated thf the churit)', 

‘ tindtT a decree, in the secotid ye4f 0^ liil% Charies I. 

' directing a Must as to the rents and prdj|li*)(if real and 
•lOndil t suite ioi Ihnry Smithy the plaintilT iu that cause, 
loi hie, and lor suth chautablt u, s, and otherwise for 
the beiu fit aiul uiul ol iiH kindred, as he shonld SLp|IO}Rt j 
and that tlu tiustt*u, oi stvui ol them at least, and rheir 
hurs and as'-igiis, should after ih^ pUumft’s decease, die* 
pose oi tlu nuts, issuts, and jiiohis, to certain charitable 
uses, and lUih other tbantable uses as he by his will, 
♦or any writing, to be seah d and delivered in the presence 
of three witnesses, should appoint, and, in default there¬ 
of, to such thariiaUt UBt« as should ne declared by the 
trustet s, or any seven of them. * 

By a deed p< 11, ilattd the 2Gih of Jamtarxi^ 1626, 
Jienry Smith diittitd, liuit smh leases or ««iates, as 
should be made or gianttd ol the lands and premises 
therein mentioned, should not exceed the ttnn of 21 
years, or three lives in possession ; and so as the said 
lands, so to be letten, should be in the b< st mannf r that 
might be, letten at the best improved yearly lents, and not 
for great fines and small rents, except lor copjhold lands, 
which might bt granted on fines. 

ft 

*^lJenrtj Smith, by his Will, dated the 24th of Aprils 
in the third year of King Charles I. gave apd be¬ 
queathed for the use of the poor captives, bt ing slaves 
under the Turkis^ pirates, 1,000/. to be laid out in 
the purchase of lands of'inheritance of the value of 
60/. pw annum at least. He also gave for the use and 
MdidC 0f the poorest of his kindred, another sum of il6(i0t 
W l#|d out also in the purchase of UiAds of inheritance; 
«nd|fr(^te of both estates to bedistributnedaiiaotig: 
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iimk t lea¬ 
ses Ihfc ae- 
to'int Ml .IS 

eonfini d to 
the lilmg of 
tlu inloimd* 
tion, or pre- 
iioui. de- 
m-ind 

Sneb eases 
to be niaik* 
td with 
rests 

* 566 


566 W'CtMifillY. 

1S07. ihc respertive deration of his eucutors, 

and their lieitlij the iSiirVivor, and of the Lord 

nej^^Gtnera and fijT the time being. 

V. 

—By indentofi^ iiit^ii the S8th of Jum^ 16th €hutk^ 
11. the trustees d'the lands, pdrdifised with the several 
sums of 1,0(X)/. and 1,000/. in consideration of the rents 
and covenants, and of the sum of 500/. laid out by Chm- 
Upher Bkkei in building and improving, and of his relcas* 
ing his title to several of the lands, demised to him seve* 
^ 567 ral premises in the parishes of Chelsea^ ^Kmsington^t and 
St, Margaret^We^tmimtert for a term of ?0 years, at 
the yearly rent of 130/. 


The information farther stated, that the lease to Bkke 
expired in 1734; and previously ;o the expiration of the 
lease, the premises, upon inquiry, appearing to be worth 
the rent of 250/. per annum^ an agreement was entered ■' 
into on the 3Ut of May^ 1731, between the trustees and 
Francis Callotvay^ assignee ol Blake's lease, lor a lease at 
that lent; and an entry was made in the minutes of the 
meeting, that a lease should be prepared accordingly: but 
it does not appear that any lease was prepared; on the con¬ 
trary, the trustees in 1735, upon the expiration of BLuite^s 
lease, directed a revaluation of the premises to be made; 
and in 174<0, declared they were willing that the agreement 
with Calloway should be cancelled, and that they would 
grant him a lease lor 21 years, at the rent of 200/. pet 
annum^ to commtnce from the expiration of the lease of thq 
16th Charles II. with a special covenant to restrain him 
from digging brick earth, and the usual and common cove^ 
nanta j and it does not appear that any ^ease was ever made 
to Calloway upon such terms, as aforeskid, though he was 
in possession as tenant to the trustees. 

The information farther stated, that on the 6th of * 

1744, 41 a mteting of the trustees, it was ordered^ dmt 
tice should be sent to Calloway^ to pay hi* atreai^ ^ tm%k 
m distiss would be made. On the 25th of yw/y, 1749/ 



cAS^»i^,S^Aar(sPf. sc 

«ne tru«^tees ordert d pur- jsor 

9uant to a contract made Wdltant Buck- 

ntJi//, Doctdr in Phasic j df lease, dated ntj Gaieral 

the 8th of 3Tay^ 17S0^ all pn*l^i4e8| ©titttaiii’ed itt the onflitli. 

' }ea«c of the 28th Jum^ 16th Chcur!^ 1^* detoifed to . . 

William Bucknalh undei' ^ihe paTticwlar deimptiqa c4 * %*^68* 

“ the premises, which by indenture of lease, bearing date 
“the 21st ywnc, 16th Charks II. had been demised by 
“ the then trustees of the said Henry Smithy to Christo*' 

“ pher BMe^ for the term of 70 years to hold the Same 
from Lady-day then last past, for the ttrm of 2t yeart^ 
at the rent of \70L per annum^ for the first ten years, and 
20f)/. pet annum during thrf remainder of the term ; and 
no beneficial covenants on the part of the lessee were con¬ 
tained in said lease, but only the usual covenants for keep¬ 
ing the premises in repair. 

a 

In 1755, a large arrear of rent was due from Dr. Bud- 
mil } who at a meeting of the trustees, promised to pay 
by instalments: but in 1759, an arrtar of 872/. 10?. 0</. 
being due, he presented a memorial, lepresenimg, that 
from the neglect of Callaway to repair, and his tondurt m 
other resptets, the premises were in a very bad couditiun, 
and the rental reduced ; and pra}ing that some a’\ntcn»ent 
might be made in his rent; or that a lease might be gi ant¬ 
ed to him upon the same terms as had been gianted to 
Blake, At a meeting.of the trustees, it was resolved, tiial 
upon condition, that Dr. Rucknall should pay T-IS/. as the 
urrear, after some allowances claimed hy him, they would 
accept a surrender, and grant him and his son a new least 
for 70 years, at the rent of 151/. per annum^ with the 
usual and coramon.coveuants. According to that resolu 
tion, a lease was granted, dattdthe 2lth of June, 1760, to 
Smu^ Buclna/l ; the son of Dr. Bucknall ; wh'fh lease 
was executed by seven only of the ti ustees. 
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In tT65, the jjrustee*-* 

... . .%;**?♦;** tenant, should be al- 

myc'^neZl ^ ckt of 4.e feiU, for land-tax. He 

died in the trustees discovered, *thatth^ 

land-tax’iva$ ftljt ttf U* hk pound only, and re* 

fused to aUovy idtorej land that tate was accepted hy the 
defendants. The information farther stated, that m 1700, 
the premises were worth to be let at a not rent ol 4 «r 
annum i that under leases were maile at consideraoh ujita 
anditnes; and the sum of 900 /. is now paid by th*. unikr 
lessees to the defendants (jtijtth and 'Jj'm M^r-^ 

gan JRkgf who claim to be < imtlod to liu- premises, dt mi- 
sed to S&muglISuc^nali ln 17{iO; thcfoimti in iiqhtof Ins 
late wife MHzahth^ one oi the ststyrsof Surmitl isu(<,nci!l i 
the latter as grandson q1 Jihrgan Hu e, n ho nutrit d Jlanj^ 
the other sister. . 


The information, under thr sc ciicumstances, charged that • 
the lease of 1700, was obi aim d bt fi uid, impostuon, and 
misrepresentation, and ought to he set aside, without pre¬ 
judice tv) any under Ica.e^, m^xdv bona fide; ami prayed 
that rehtf, and an account accordingly. 


The answers denied fraud j and insisted upon the gi’ca* 
improverncms. made, in confidence of the Ujsc, by IVi! 
Hum and San urlBuc/tnall^ and those claiming under them, 
and the hint fit that must accrue to, the charity at the ex 
piration of the lease. 

Sir Samuel RemtUij^ and Mr. Sprang ir^ for the lela 
tors* 


This information presi nts to the noHce of the Court a 
subject of great importance ; the careless nianner, using 
the mildest? ttrms, in which trustees administer property, 
held in trust for / haritv. I’his eharity has two ohj^utsit 
the one, poor caj^tives under Turkish pirates s th« OthUSt*, 
670 relations of the founder. ^Trustees fpt <i 

tv. cannot irrant a lease for 70 years, except fur tW put* 




Jio such consideratioti* ' tliis is a mere t%tm l<5aSfe. Ko* 


thing is to be done by this lessee beyond his obligations uti* 
der the usual covenants. I'he trustees of this charity are 
restrained, not only by the general law, but also by the ex- 
picss constitution of this trust, Irom tic mising for a longer 
period than 21 years, or three livts. \\ ith retetence to the 
power ot trustees lor charily in general cases, in The At- 
torney-Gtncral v. ‘the demise was in cdhsidcra* 

tion of expenditure uporf buddings : but the term was of 
such duratiort as could not be proper. The subsequent 
case, The Attorneij~Ga^ rnl v. Oxvcu^(J.)) was upon a de¬ 
mise of a very different nature, for 99 years, being a mere* 
farm lease. Your Lordship’s opinion was clear, that auth 
a lease could not be sustained ; expressing surprise, that 
no instance was pioduced, ii\ which such a lease was de¬ 
clared a breach of trust. Upon this information it is noi 
contended, that the Court tan without any witn< sst s before 
it, say that it was a fraud : but it was a gross breach ol 
trust, and is therefore to be set aside, and an acrodnt to 
be directed of what has been received in respect of fines 
from the under lessees, and for the real value ol the es¬ 
tate from the time of actual possession. This Court can. 
not permit a lease of a charity estate, such as no man deal¬ 
ing for himself, would grant. A strong fact, cnnsidciing 
the terms of this lease, is, that a century hefoie *lhe pre 
mises were let for 70 years, at a uiit of 130/. the tenant 
to lay out 500/. an^ releasing his right in the premises. 
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Mr. Hart and Mr. Nmbnity for the trustees. 
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i8or. One of the t^tnfleil3p|o^ 10 ^ts 'nformation; an'3, if thc;J' 
•rir* Anw- ird^tOirs,thatifOnld not be an objection*, 

nc^-Gtneral uponth^ aiithoiity bf AUt^Htfj-Genetal v. Talbot^Qt) an 
Gnihtii infonnatiohhytmste^of achairity, for the purpose of fiet- 

. ■—'■ ting aside a leane, granted liy theoiy among other giountls/ 

ceiV'lxW inadequacy of the rent reserved. Your Lordship, then’ 
1 . 01(1 tm^h- Attomey*General, admitting, there was no fraud, contend* 
ierou^ii. qunte, the lease ought to be set 

aside; and that no objection could Ije made, that the trus¬ 
tees were coming to set aside lluii own deliberate atf 
Upon the principle, that the Court is the paramount trustee 
of a charily. The information was dismissetl • the Lord 
Chancellor not denting thatpiintiplej but considering the 
rent reserved as fair and ix'asonable. 


This lease cannot be perniilfed to stand u]>on two 
grounds; Ist, As being Intonsisent with the rule of letting, 
prescribed by the founder of the chanty: adlj. Upon the ’ 
general principle that, where trustees are not restrained by 
anv special rule prescribed, thur discretion is exercised 
impropeilv by graining a lease, inconsistent wnh the fair 
and b« nt fuiai administration of the estate in future times : 
and in that point of view the two cases, decided by j our 
Lorchhij), have a close application. But this It ase may 
also be impeached upon tht ground of fraud and imposi¬ 
tion upon the trustee; which from these circumsiunttsmay 
be inferred: the great diminution of the rent, frtin 250/. 
toJ70/. Vand even that nnt permitted to accumulate to an 
arrear of above 800/. The lease has no recital, stating th? 
ground for reducing the rent from lime to time; and ap¬ 
pears to have been prepared with the object of shutting 
out the increased value of (he estate. There is no im¬ 
putation of collusion by the trustees: )tt it must be ac¬ 
knowledged, that their mode of relieving the tenant from 
too burthensome a lease, by extending the ttim from 2^ 
years to 70 vear| \ ‘ith a reduction of 50/. in the rent, is cx- 
traordinaiy, with reference to their duty. 
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CASES m CKANCEEf ‘ 

•Mr. Richards^ Mk ht the 

fK‘fenda|ts. 

Tbesfc defendants, wht)» wflreHot fiairties tothe^transac- 
^n^have been living; upon this leasehcdd estate, Consider* 
jug it their own, under a, tide, created in and treat¬ 
ing itts such in their family transactions. There is no tvU 
dcnce of fraud; and it is not to be presumed. The trustees, 
anxious to secure the arrear, with that view offered to ex¬ 
tend the term. There is no evidence, that the rent was 
not proper at the time. The presumption is, that the 
trustees acted discreetly in fixing the rent, and extending 
the term; as without giving those terms, they could not 
have secured that considerable arrear. Fraud by the lessee 
cannot be inferred, nor*gross negligence in the trustees, 
from the evemt, that by the circumstances of the times 
the rent of those estates,* in the neighbourhood of London^ 
is become inadequate. The complaint is made by the 
trustees, who have led on the parties to lay out money in 
improvements. How does it appear, that in 1760 this 
bargain was not fair, and the reduction of the rent, under 
circumstances at that time, reasonable ? If fraud cannot 
3^be shewn, the question is merely, whether in the given 
case a lease for 70 years is too long, under the circum¬ 
stances ; taking into consideration the expenditure of the 
lessee in building and improvement. The proposition, 
merely upon the duration of the lease, is too large. The 
nature of the subject. must be attended to. I'he event of 
speculation in building is not certain, like a husbandry 
lease. There are several instances in the niighbourhood 
o( London of the failure of such speculations ; and, though 
in this Instance it has succeeded, the Court cannot upon 
that ground say thisflease was injudicious. 


1807 


The Attor¬ 
ney General 
\ 

Cti lUith. 


♦ S7S 


The Attorney-Geneeal v*‘Gnen^{d) and The Attorney- (<*) 

General v. Otven,(h) are VCiy different cases; *the former yoj. 

4 lease for 999 years^ in effect an alitViation ; the latter 
4‘t5ittsbandry lease rur^ no expenditure setured: 
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110 fvide'a^e'^ pursued any of the courses 

taken in this inMtWfW^ *1^ a^fftairi that the trrfisaction 
should be a fhif eJiettttiott of din trust: nothing st cured 
lor theb^nejfi^ hfthe cWhy s^wh'ereatf at the expiration of 
this term the ehadiy?1|ratt have*the ©State greatly improved 
in value. It islof no impottanee the charity, whether' 
the expenditure upon the estate is hy the original lessee^ 
or by sub-lessees j the effect to those, who are entitled to 
the estate, being the saint* 


Sir 'Samuel in upl). 
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It is unnecesarv to put this cast upon liaud ; as a breach 
of trust will be a suflicu nt gi oiind lor the relief, and it is un¬ 
safe at the distance of hall accMuiy, the parties to the 
trfltisactifm being dead, to go upon ^an itdi rance ol fraud ; 
which IS not established by evuh'uce. II this was origi- 
iially a bieach ol trust, iht lessee must have been aware of 
it; and ihcrtlore cauuot claim umLr it. I'lie principle 
esribii^bcd In the case of 77ir Attorncij-Gmeral v, Ou't'n(a) 
is \ n sound and important, and ought always to be 
k(pt iu turn i.pon these ca'-es; that a long lease of a cha- 
i^v <,-,uUt is/»r/w/(y /( abrca«.h ol treat; and the prooi of 
llu (irtumstaints, thatinake il a provident admini .nation, 
is thrown upon those, who take such a lease. Is it possible 
to stipjjf'it such n h tst* as tins ol l7oO: the consideration 
nioting Juan the tiustses, gning up 49/. a year in the urn, 
then rcu ntd ; and adtiiug to the t(*im a period, not It as 
than GO % eius i I'iit that it) tvidcntly wa^ saciificcd to the 
inltresi ot the lease <*. It is txtrenicly doubtful, upon tlw: 
true const!uttion of the power, whether the trustees could 
have giMnttd kases for three lives, taking very young 
lives; whtther the risk, that this property might be held 
a great h ngili of time at too low a rent, should have been 
incurred. '1 be dm t lion is nut positive, to grant, hut, that 
the leasts shall not (xettd three livi*s or 21 years. The 

relators do not d/ irc to disturb the under lessecst 'll/© 

% 

defendants caimoi complain o^lfee’'Acquiescence. 
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The H^orcl CHANCWl^iqi^^ 

This-is an information by the 4ttomey*Gen^al at the 
relation oi several persons, interested ki due execution 

" 'cwfatrust for charitable pm-poe®® » the prstyer of thein* 

• formation aims at thi|i that, tvithowt disturbing vn- 

rious under-leases of the charity estate, the lease of 1760 
may be so dealt with, as to secure to the charity those ad¬ 
vantages, which have been derived to the lessees; the 
infoi inatiou proceeding *upon this as its principle, that 
the kasc was not made in a due execution of the trust, 
taUulatcd lor the pioiection of charitable interests; and 
that all the undue advantages* made by means of that lease, 
are tob< considered as in lact an alienation to the prejudice 
of the charity', capable therefore of being reached by the 
equity of this Court for*lh^ pui-pose of being rendered ad- 
\autage()us for the benefit of the charity. 

% 

I do not advert to the two cases that have been cited, 
farther than to say, I had always understood it to be a per¬ 
fectly well recognised and settled principle, that trustees, 
whether for infants or for charities, (I say nothing of trus¬ 
tees lor others, as it is not necessary upon thin, occasion,} 
together with those to whom they give derivative inte¬ 
rests, and u ho are also trustees of those interests, derived 
to them through a breach of trust by the former trustees, 
act under an obligatiqn to use reasonable providence in 
the execution ol the tilist; and the proposition, that in ge- 
ne.ral, it is reasonable prov idence to make a lease at a rent 
not increasing in 70 years an interest, thexalucof which 
is not very far short of the value of the tuheiltancc, and 
00 other consideratiejn than a rent admitted to be adequate 
at the commencement, is of such a nature, as art least, not 
to exclude the power of the Comt to call upon those who 
are concerned, to shew that this pnrna facie m&st inipro- 
vH^t lease is reasonable; and I repcatV that the duty of 

• ?k>l»>«aod upon them. 
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C^AI^S vk CKAMtlT. / 

Then i«e how'M lie author of this cha 

rity was the tettAtofy iJfiSKrr^ in the middle of the 
century beitMre |he last* Tha dtoed poll directs expressly, 
that his prustees are to lease the piremises without any hues 
for the most approve4 rent that can he *got, in terms ci¬ 
ther empowering, or as it has heanput at the bar, restrain-* 
ing tliem from granting leases for more than 21 years, or 
three lives; it makes no difference, whether empowering 
or restraining: but expressly requiring leases for 21 years, 
or three lives j and expressly forbidding fines j and requi¬ 
ring the most improved rent that tan be got. Take it ei¬ 
ther way. If tliere is no c xj)ress power of leasing, the pow¬ 
er of leasing falls under the general itjstraints, imposed by 
the general principles of thcCouit. If there is an express 
power, it is enough to say, this lease was not made accord¬ 
ing to the powers, as you can possiblj undarstand them. 
This IS not a lease for 21 years ? rfor is it a lease for three 
fixts : and, without consideiing to what extent the power 
could be made use of, my opinion, without any doubt, is, ^ 
that whett there is a power to grant leases for 21 years, or 
three In es, under an express restriction of fines, and re¬ 
quiring the most improved rent, such a lease as this, for 
a rent of 150/. a year, cannot stand inequity. 


'fhe extension of the power to granting leases for lives, 
must be considered as to be used for the benefit of the cha¬ 
rity estate, so far as they can extend it, hat-ing regard to 
the obligation, that there was to be no fine, and the most 
improved rent was to be taken; n't to that having regard 
to the probable length and nature of the interest they were 
to grant. But, take this to be a power under a settlement 
to a tenant for life ; if, instead of a lease for 21 years, or 
three lives, a lease for 70 3 'ears is taken, there is no prin¬ 
ciple for rc'forming that at a subsequent period, at the dis¬ 
tance perhaps of half a century, in the middle of term, 
by making*it a lease for three Uvea, to be determinable upei 
any life then to^bif named, offering to the lessor three liv^ 
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In the f middle ofth«»Wlt.> It’o dl eefijecW)** The 

lives might be gone lotiig belfore, ai!hd the Co»4t can never 
act with safety in execudhg sb(^ a ^ropM> 

The first lease to was cei-tainly contraty to the 
powers, but very difierent from the present lease. But as 
long ago as the year 1764, the premises were demised for 
70 \ ears, at the annual rent of 130/. and not only at that 
rent, but one consideration mov ing the It ssors was the 
actual expenditure laid out at the time ; and at this dis¬ 
tance it would be great injustice not to consider that money 
actually laid out as the consideration, standing among the 
recitals of the consideration ; and it must be remembered, 
that at least the interest of the 500/. was paid during the 
whole term; ’and at the end of it the capital. But also the 
lessee released, as part of *the consideration, a valuable in¬ 
terest he had in the premises j with a covenant to pay all 
taxes to the country or the poor, and to exonerate the les¬ 
sors from ever)’ species of expense upon them, as lessors, 
or upon the premises which they had, as lessors, to de¬ 
mise. This lease has been suffered to remain: and the 
Court cannot close its eyes against what is obv ious ; that 
the value of property from time to time increases. The 
premises wt re to be taken, therefore reference to some¬ 
thing more at the end of the term than at the beginning. 
Also it is not immaterial, that the premises are in these 
three parishes, so ne&r London^ as Kensington^ Chekea, 
and St, MargarefSf WestminstUr, 


1807 


The Attor- 
nej General 

\ 

GnfhtUi 




The circumstances as to Callotvay are, that in 1735, a 
1 evaluation took place, upon a motion among them that it 
was too highly vajued; and a reduction of the rent took 
place in 1740. Caiioway entered ; but no ^least was grant¬ 
ed. His rent was suffered to get into arrtjiT: and in 
174‘& the trustees agree to let to him und Wiiliam BmknalL 
ift a lease was in 1750 made to Bmknall alone, lor 21 
jyear&f at the rent of 1704 /fer aimum^ for tlu fust ten 
years, and SOO/. per annum during the remainder of tlu 
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term. It ia 1??ty that lease many 

purposes of this caoM* It la^iptfllns very large covenants 
to repair aJlthsbuiyiltiig;^) Htthe time upon the premises; 
anti to keep them in Impair, aa4 t)<?t only that, but looking ^ 
prospectively, as was natural, to an increase of bniWings, 
to keep in repair all buildings, altQrtrards to be ereiited ; 
and the obligation was at the end of 21 years, to redeliver 
the premises with the buildings then or afterwards to he 
put upon the premises, in a complete state of repair. He , 
had disputed with the tru&tet s about the bargain ; repre¬ 
senting the disadvantages, and the imposition of Cnllo- 
waijy and the result is, that upon his own valuation this 
was a bargain he was content to take in 175 j, Aft< rwaids 
he pays no rent. He was not called upon. The trustees 
do not enter; but an arrear is permitted, jufnually increa¬ 
sing i and though the lease was in‘ade to him, when ikillo- 
xmtj was in vast arrear, and it was their duty not to per¬ 
mit a large arrear, it was peimittcci to go on, until this te¬ 
nant, under such obligations, represents to the trustees that 
the arrear was above 820/, 7'hen the trustet s of the cha- 
titv, really, almost without attention to the duration of the 
term, though such a lease, even for 21 years, I might 
almost say, could not be permuted, think proper to make 
a lease, taking as the consideration, a surrendtr of the 
residue of the term of x>i >ears, the value being that it was 
a surrender of a bad bar gain upon the tenant’s part; the 
tenant therefore gi\ing nothing, and stating, that in con¬ 
sideration of that surrender, and eft the payment of the ar¬ 
rear, tluy kt at 151/./^cr unuum^ the ♦then sujiposed value; 
to remain without increase, without the aid of one bene¬ 
ficial covenant for expenditure, for no less, than a term of 
jro ) cars. 

Can it be endured in a Court of Equity, that the repre¬ 
sentation of the unant, us a hard bargain to him,"ah4 the 
payment oi the arrear art to be considered as a fine; unl«Sa 
the^ had u corded to demonstration, that it waf W^i.. 
mode, by which that arrear could be recovered;; 




jnirly piincipk, to #at the es- 

la.c \\as duly dtali wi^^t iJj 4 j y^hojc^ tettti qI TO years, 
wlure* there is no incmtw oi* rent* previoos* ^ufp^ndi- 
tyrc, no covenant lor iinptovemetil* Every vii?w that I 
can take of the c»i‘«t«ftJ4tattofcs, proves tluit due atlrtitton 
%Vvi3 not given to the iniere^ts of those, vUiose interests the 
tuistees wertf hound to protect; and whose initftsis, to a 
tiitain dtgree, tliose who takeiiom such iirusiees^ are 

imd not wttetly to destroy. Therelorc rehell must be 
given against this kase u;'on some tciiuh. 

V\ must feci, ihougli judicially I cannot give way to 
that, the sitiuliou ol p« rsoiis whose hopts are disappointed 
by succeeding to prnj)vi*t>, valuable in interest, where the 
cuiibcu nees <*l those Indu uluals aie not adtxtcd, and thiir 
attention IS bi Idom tallerl tio the coii'iftjiuutts. On the erne 
hand, caie must bt taken not to press too hard upon per- 
.sons, whose euj<nment has been d b) the negli¬ 

gent eol irusle^es, and ihs abstinence oi persons h.i\ uig 
hem final inii rests , \etun the other, noth) t.tliim* sheu't 
ot the just d< gree of ntnbution, to tneemrace litigation, 
and to put those who are inure .steel in the admiriistiailoa 
of these public institutions, under difficiilues. 'i o go bae k 
to the great extent that is pi.i)td b) this inlotmation, is 
loo mtuh; *and f cannot do it eonslsttntlv ; as of some 
of tht persons claiming uiulei Ji'n , ilun is no repusent- 
ative before the Court. Jr is not consistent to tairy liack 
the account against wluu 1 cannot against jV/Vc. 

Blit it is imjKissiblc to icfti'-e the rein f of all fbc bene fits 
made by these individuals, at least from tliCtime of filing 
the information ; or rathei, if that ippeais. from the time of 
demand made, beforf; the inform.itivin was fded. 


sn 
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T hf Atlor. 
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ne,y.-C|la[tel'al 
Criflklv 
;. -lica c iiiuler 

v'-», jx^wev, by 
'" jtt' {Ifrso*i ha¬ 
ving <mly a 
par icwlar'ea- 
tate, if nf>t 
. conlhrmaWe 
to the power 
is not good 
law ; but 
lajbert' the 
■' persons gran- 
** linir the lease 
have »t law 
the inliei’lt- 
; ituce. with 
ttirerlionhon' 

, ly how tl>ey 
'■ are. to exe- 
V cute leases, 
‘"'■■v iheU'gal es- 
late passes. 
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!C«) 

yJO-p. 


fS. 


es«M,; if'nSt c6nforrt»t«t».^-'^£ 

heritanc, with dithW 

kaSM, the legal estate w-ill pawIttSa-ihem.;: ;, , ; ■ , ■ 

It is nbsiilutfly necessary, that it shoold he jterfeedy un¬ 
derstood, that charity estates all over the Wngdott are dca t 
„iih in a manner must gross'y improvident; 
the most direct breach .t trust and it Would be highly 
dangerous to say, trustees and lessees of cbar.ty estates, 
mtv engagt in transactions that arc gross lireaches of trust, 

and when the estate has hern used In a manner eontrary. to 
the intention of the founder, for a grca.length df ttnie, «h« 

50 years mav have run out, this Cedrt is to modify, quahly, 

„„a bv eorieetion tmd emenchul-.n set that nght at la«, 
vlneh'oushttohavebeen right at fust. T'f 
most dangcous mode of dealing out ol the doelnne of this 

Court. 

you do not seel to disturb the umler lessees ; which is 
an answer to all that ha., been said about improveraems ; 
*save the cttpendi.ure by do lessees themselves, a gams 
which must be set the enjoyment they have had. l.e he t 
mode would he, .n otde- not to disturb the under leases 
no. to deprive thc-harlty of the benefit of them, that sneh 

estate and interest as the persons ^ 

of 1760 have, shonld by assignment be vested m the tr 
tecs, andlhat all the instruments should be delivere up. 

Mr. ii-fcior* applied, that this shotlld be without eostt, 

as in The A„cr,mj.Ga,rn,l v. , 

,hese partws were much more mno^ent. ^ 

Lord Cu.cucr.uLuB at length assented, but with gfeam„i 

, .,.,.4 

tU ground ihjit this iniormatjon was fUed betom 


'bJ;' 



j ftion ouhe two l»te be p*-(r- 1807 

vailed \>n to rcfusO isM^Kte^f'tfcr i*i a»y eaSfe tlMo an 
wjlormation Wed cases#* 


I.. — 


JACKMAN a^mmt MITCHELL. Maj, s, o. 

MlTCIIiaL JACKMAN. 


THE first of these causes was in®tituftd upon a bill, re< 

* * c uu 1 > one 

I>rcsenting, that m ^ 1785, Luul /taihuiii^ oL Dulltn, i etin » Hw 
the plaintifF’-i Cuhtr, proposal to his creJituis a deed of 
composition. The difind.int, cLiming a debt of 4,0t5/. t'uv.oicom- 

M /*iu_ yy 7 c*/ / III f 111 It ILO 

3^. rijiustd to come in, uuks'a im pan *ift, /w/./r /{i/i))ivi^ the other 

the vounner, would *n\ bun a Oond foi staunucr the t*‘^nois.d«- 
' 7 ’ . ^ ci(u! tu be 

debt and inteicsr, bttond tiit, (omp'-suion , and, that foi dflneiul up 

the purpose of in luttii}'iht dtfindant, who \\i) ilu l,u* UiImj^iV io’ 

gest cieditor, to i\( uu ilv' dci 1, and iluiib} to got the paruit^6 o>- 

othev Cl editors to foihov Ins txainpit, to tMi.cate his bi t 

tlui from his difficuUus, the plaintifl was pu\a)Ud iir»ou g 

^ * * Uj on Jtti()lic 

toextiutc such Ijond , and m i onvidnauon ol that bond [I'iin,, Ue- 
the difi ndant oMtult-d th <hul , ui conscijiu nci‘of which ni^'ac- 
sooi of the oihei u< diUiis also t\< tuud It. 

tl);. I idnitlijl* 
al, blit ol th«> 


'J'hv'liill otaud, tljat the bond given In the plaintifi to 
the defendant, nas ttaud the )d ol "jum^ 1/85, in the 
penally ol H,08G/. Cs. defeasiiili onpatnunt the plain* 
till'to the dt.fendantof4,{»lG/. Os. on iIil, oJ y n u\ 17b6, and 
arntmoiamlnm of defeasance ol tciualo ite was indoiacd, 
Signed by the dtfendant and j>!anitil}, recitii^the dibt, S^e. 
that the plainiilT had applied to the iKknd'int not to tale 
any steps fur the ]|ecovtiy of lus debt fuim Uk* plaititift’a 
fathefi-Bwt to come i^i and aeupt such eompo ic’on as the 
Jlother creditots might ame to talc, or as the < nate might 


/ prpdtice tinder any conj 


.^Ijssion ol lianlrupt, oi odn rv^^e ; 
aacl ii) fiOBsideration th^cof had execute d the said bond . 



which ii ^ ^ curlty 

to the lUlVndtaltl^ p» 3 ?i 0 l««i<^fep$ 5 rdtfuiency oi hi> s »kI 
debti with j Wii in rA#\ht? {lUiotjf *«; fatht r, niter 

ohtalliiwg such release Irons his »sr4sia <?eitifica^c 

under any c<sinmi 8 sioi» hf Itad oo or before the* 

34 4ay of Jnw, 1786, shoukl duty t^xeeute the defend¬ 
ant a at unity for uk (Ufiucnt) ol hit sat4 dtht and tate* 
rest, that then, <md in cither of the said cases, the said 
bond was to be delivered up and raneeUed. the deed oi 
composition having been (\« cuitd b) the defendant <iud 
some othei'creditors, was never acted upon, 

^ 5g3 *The hill, charging, that no* (onsidtration was Iece IV ed 

by the phintjff loi this bond, that Qthtr cieditois, naming 
Oni, vvv it thus induce d to tome ni, that the lau wa-* nevu 
communicated to them, and tliu,tfo dilendant from eon- 
6i,iuusntss that he could not rtcovci upon th( bond, hid 
iKva attempted to eiiforte it, piaved, that the bond, as 
h tving Ijt (n oht um d for such Irauduleiit purpose, be dt 
hvcrul up and cancelled. 

TIk case leprtstnted bv the cioss bill, again>t both 
the JmiihU'ts^ was, that ^k/j e;v, thulder, hnmg given 
his bond to MikhiU to stci u a iLut oi 4,(JO()A Jaikmuiu 
tlu vounger, ni J nt , ITST, piopostd a tomposition , to 
which timed t V Kteiie. Jaikmnn^ tin \oungcr, 

then proposed, that MiUiull should deiivci up Jniman 
theeldu’b bond ind pi uit him a h t/'^r oi license loi one 
ytai , tnd txeeun to JuLinan^ tlit toungti, and /? tiluun, 
Bub lit y a povvei oi cnioine) to tnihlt them to ictinei or 
compound suth d bt, .ndton«.ovu utli conqjosiuon or 
dividend is shou! 1 In ] iid inrespiUici dibt, 

it cisi Jt k» /,tlu tldir,shfuild compound with lus ere* 
di (IS, 01 btt )! ( abai kim t, and m (onsidtration thereof 
Jt ihum^^h'y* un*-,.!, pioj o kKoIjkcoi k bound to J/S/( 4 - 
<//, ii(>t onlv u 1011 ^ 11 mt joi the composition, 01 dividend, 
he m''gUt rtcuvc*iiom the estate 9 ! lus lather, but to pay 




^tchill^iht residue ttf 
hint i» ajyree to such p] 



rm 

to kduce laof, 

y^ut'kmm^ ihe ekler^ «h0^ii fee diVMed watbtlSl i 
MitehrU^^i^}^ to p|!fl|wwul, tito account was^ctjled, 
and the bond git^en by tbe soh j add *« conal- 

dt ratioh of soch bond MlwWexecuted the letton ofilcenao 
and potret ol attorney: and deliviied u|> the bond of 
JaieAmaH^^ Cider i and Mifchdl stated, that he ntver 
LX I uted any deed of compoiidon, though he had by mis- 
takt, froth the length of ♦time, by his answer stated the 
iostruioent to ho a deed of compositiou. 


564. 


This bill, charging that •the plaintiff was induced by 
the upastntations ot ^dckimn^ the younger, togue up 
tht bon 1 ol Iws father, wlu)w as then in good circumstann s, 
prit}n' an ac(f)imt ol what was due upon the bend ot the 
elder 7 ‘^c/4/;zwk, and an uKpuiy what loss had l)t£n‘-us» 
tamed by tht plaintilFs havstig dchveied up that bond, to 
be answered by JaUman^ tlie jounger , or that bt unn tv* 
dcLued to deliver up that sccunty* 

Bulunr^ being txaminetl b\ the plaintiff, jfailmurt^ spoke 
gentially ot sonu lustiununt, detd, oi powei of attoiney, 
to enable* y^Wv/.to/, tin. ^ouuI ^l, and the dtponeni to at fc 
for eiw iieeUtaib td uri, the tldtr, in the event ol 

a loini osmon 11 a comiu|.-.-i')n ol baukuiptcy: such po\v«. 
cr, ScL. to be hmiuu to 12 mouths; ripitseniiug, that 
MitduU refuitd toexiiutv. suth instiumetitor power of at* 
tome), unless Jiuhmvi^ the }ouii^er, would gne his bond 
for the iLSiduc ol thcdeltt to Mihlull, towhuh Juikymm 
at length agreed ; in ^msideiatiori whtieof J/ruAe/f exe¬ 
cuted the aforesaid trununt oi power of altoiney, en¬ 
abling me deponent and Jiubnmu the >oung«','*or one ol 
them, to act for the creditors, suid t.ikt si ch sun.s in lieu 
ui their respective d\bts, as migbt be pioeluced'by niean^ 
of either a d^td of eomposition, <’t und \ a couuuisoion of 
Mnhruptcy; should cither the our oi the oiIki take place 
^Hhin l2momhR; and that nom ol tin eah ^ nedro’" 
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(a‘) 3 Turn 
Hip 763 

(,/)) J titr 
I'UJ ^fuihi^n 
\ J ofntis, 4 
Tffm 

166 Zaita- 

hrooiv 

nvt(, vol 6. 


(t) iji Jf/a C 
( H 


<eAMltl(''^i8Ai4VSRY. 

had any kAOv4«Aj^ lof sigiuna > and 

some of in cottsequLDCc ol bi» 

signing.^' 

•Mf. Michards Mr, fer the plaifttiffi yack^ 
Hf^aHr imistedt that the bond ^v«n by him, was void, as - 
against the policy of the law; a fraud uptas all tbe credit” 
ors of Jmkmant tht- elder? au'attempt by ot^e creditor to 
get a preference ? holding out at the same time* that they 
were all participating In eqiul proportions ? which tanuol 
stands according to Loihhott v. d/lst'iV V» Pkiu^ 

toxvjib') and many other cases. 

Sir Samuel Romtlly^ and jMr. for the defendant, 
MltUielh 

, 'I’he only question is as to the juiisdittion. If an in¬ 
strument is void upon the face of it, tins Court wdJl not 
assume jurisdiction upon a bill to have that instrumetit 
delivered up? as, the fact being estabhshid, it is void 
equalh at law, asinequiu. The dclemlant cannot pos- 
sihJy recover upon this liond ? and cannot therefore nant 
the .issibiance of a Contt of Equity. Jn Rijaii v, ) 

Loid Thurhw held, that, where it is pcricxtlv clear, that 
a promissory note is void, this Couit will not entertain a 
bill to have it delivered up and cancelled. Thai df cihlon 
was disapproved at the time ; the inslriimeiit appealing to 
be void, not upon the face id u, buAroin collate lal til cum* 
stances. But ihcie is no inst met of a detrte for deliver¬ 
ing up a bond, npptanngupon the face of it to be void. 

. t 

This transaction, though certainh nut to be supported, ap¬ 
peals ver)'diffeieiit, according to thtf cross bill, from the 
n presentaw n bv the oi igin.il Ijill. A titast Mitt hi U ought 
to be placfd In tl e smri' situation, having the bond of 
ymy^wn’7?,‘the ildcr, rc‘'lorf‘d to him.* 
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cAslis flf ^if4^c}3^y 

* Mj-. Rkhardi >, i» ^ 

There m mdtiy mm€Q$, in Mth tils'^Ynacts^ 
though the p4r^% against ivWm it acts, cannot succeed at 
law? as wpon a mam'iage brocage bond reU<^f is given 
* heicj though ^e defect appears upon th* instrument i so 
upon annuitj deeds.fn) But here no pn fi^rence, conceaied 
ftotfi the othe# tuditore, appeals upon this bond* It 
must tliereiore l>e pleaded. 


The Loid Changi i lor. 

The date of this bond, in 17*85, is maiei iai. It is admitu d 
at the bu), that if this bond wisgiun to stcure to oni 
tieditorthe dciuKiu) ol#a tomp(»sition, and was gi\tn 
without commimu dioii of that fact to the other creditors^, 
it IS bad in tquit\ , uid tertainly it is now well undu- 
stood, that It IS bad >t liwalso. But I itmembei, when 
auch .ibond was not (onsidtrcd liad at Uw b> am person 
attending this liill. It must however now b« taken to be 
bad at law, diilarations ol Couils of Law u))on the point 
having btiu very uiiiform ot late. But it is also well stt- 
tUd, that the junsdietiui) ( I Ci url‘ of J quit-y is not gone 
by the lesolution of LouU* of Law to aaopt the pnnciple 
of equitj. 

As to the e|U{stion .oi ]unsriictiou, U is not ntctssaij 
now to say an\ ilm.g u^ion that, this east not calling foi 
jn> opinion uprn that ] unit. It is not tint, that every 
instrument, citatniy.iT cblq .Uion to pa\ tin dtfKunc^ of 
comfiosuion, thougr b\ iiu d bto linnseii. is bad. I le- 
immbei the t.sse bl a person, n m< el Htht who 

had Ti^^adi a compovtion w ith his i ditoi and «( cured 
the eicfitienev to o\t creditoi In a hjii, nrl ihit was 
ln^ld good ui the CouU h} Lend »•. im\ is part 
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Jijtefelaika 

» 

Mitobett 
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dei (KDCJ of 
1 compos I 
tion, not 
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ttol to the 0- 
tlitjs, now 
held bid at 
law, as well 

j 
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Such a bond, 
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CMm yff CHAHCi^HV 

of tile traosactio®, tWt K^aling should hot !>«• kf-pt 
secret, hut shOui«i‘'h4» lo Uh* oJh i /1 nors; 

anti, AS tfe.y tlWl not object, Lord Ifmthw held u goud. 
It 18 not m»dr out^ that the ground ol the tlistinctuni, 
taUn b> Sit Samuel twists here} for his bond, 

notwithstanding the indorsement, ihightbe good j and u is 
bad, onlv as It is piovcd almndt^ that it was intended to 
bt kept secret; and tht r< is no doubt of that U|Km the 
Jettti. fhu deticcinthc fu-.t cause must thmjfoit be, 

witlioui doubt, that this bond shall be deliveKd up, 

< 

It is contended for Jhu/il/, that lias distinction roust 
be made m his faiour , that he has been by the act of the 
plainufF, ymkmdriy placed m ciitumslAnces that make it 
unlit to give him tliH tqaitiblc rtluf, imlesjs he js upla* 

ced m the situation in which ht stood Inloie this \itious 

» * 

tiansactiun took place, that Jdi w/ia/i, the voungt r, is bound 
in lonaicnre to rtplatc ihc bond of ymkmun^ the ildtr, 
wlii'h was given up b) J/z/c/ic//, in his hands, hefort any 
relief tan be giv<n against the other bond. Ihc tirrum-- 
stanecs attending that bondftoro JaUt/'dfiy the elder, to 
JMUihtlly uc veil suspicious , and the proof lads in fixing 
yrirXwnH, the jovingcr, with the duty of restoring that 
bond. 

The decree in the f.rst cause must tht n fore be, that this 
bond sh ill bt iKliv 111 d up to be tam i Ih d. 1 he other bill 
must be dismissi d , and tin dec n ti must be made w ith 
costs in both tans s, though jatknyin wasapaitj , asm 
these cases, whuhpi «ttd upon giounds of public policy, 
th« relief is given on account, not of ^hc individual, but of 
the public. 
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#SPELD r tECE(MEIfeK. 

r B, 

THIS bill vras b}''the. <l«s)gnees under a commts- TninsiW> of 

sion of banltruptey* cMtuing an ateount in right of the Jjfp 7o ano* 
bankrupt, as part owner Ufa ahlp with the defendant. The 
defence was a sale by dte bankrupt, previous to his taiiure, noi'procu* ^ 
of his share in dhe ship to the delendant. The ship at the 
time of that transaction was at sea; and the direciions of uptntheter. 
the acts of T»rliament(fl) were not complied with upon the 
arrival of the ship. * pmcnfatdby 

* * tJK itigisiiy 

acts afiei ihe 

Sir Samuel RomiUy, for th.j plaintiffs, relied upon the 

express and positive terms of the acts of Parliament. («) St-^tutes 

* * 26 Gto MI. 

, c 60 Slat 34 

Mr. //arif Mr. Thor^so/iy and Mr. Treslove^ for the ®' 

defendants. 


The question is, whether these acts apply to such a case , 
a sale by one partner to another. The act directingf//) that 
the name of the purchaser shall bt inserted in the ntw bill 
of sale, cannot contemplate a case where the name stands 
upon the old bill of sale. I’here is no change of persons, 
but a mere transfer of inteusi. If, however, these acts 
apply to the ship, iht distinction between the assignment 
ol a share of a ship, and of the piufiis, was acknowkdged 
m Mestaer v. Gillt ) In such a case a Court of 
Equity will not give any i^ssistanct against a bona fide pur¬ 
chaser. 


{h) SbU 34 
Ceo III. C. 
68 8.15. 


Cc'l Artf, Vol. 

11. p. 621. 


i=The Lord CIrANCl^Ll.oIl. 
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This bill is filed by persons, who are in law and equity Transfer of 
part owners of this snip. It is now sttiled, th.u if the to^lfintou 




- , . ,1 purpo- 

nes* if the registry acts are not complied \vitli, ^ind no relief m equity, as upon 
a deferUve conveyance. As lotht east ol haud, 


V'ot. 1», 


65 



S89 <^ASES in chancery. 

* bill of sale is not ac^ding to tlif leims pres6‘ibed by ilw 
act, or if. dae itMiorsement upon the certificate was not 
^**^*^*^ made d[it within the ttrtit prescribed* after the arrival of 
Lecht ttere. transaction is void at law, a6d void to alHn- 

tents and purposes ; and independent of the case of fraud, 
which was not determined in Meataer v. Giflgsfne^ you 
cannot come to this Court, as in the case of a defective con¬ 
veyance : but the construction of these acts of Farliamfent, 
(rt) Stai 17 as upon the annuity act,(«) is, that if the transfer is not in 
C.26. mode prescribed by the act, the whole is void; and 
the property remains whore it was. The COttseqIaence, 
fraud is not imputed in this case, is, that the proptriy is 
in the assignees of tlu bankrupt, who are part owners with 
tin. other person, and then fore have a clear right to an ar- 
tount. 'I'he policy ot the act is evident, imd the meanv 
by which this policy is mfor n d one of which, that when¬ 
ever a transfci takes place, whclhtrto a part owncror not, 
it shall bt, made in foim pitsrriixd; as to which the act' 
is positivt. As to the tamings ol the ship, this is not like 
the case of il/f 4/«r; v. Gilh sph , upon the ht nc fit of a cer¬ 
tain charter-paity ; hut d the defendants arc to take the 
ear Dings of this ship, and not the ship itself, thev would 
be separated for tvti. 

The decree was made .uiording to tli* prayer of the 
bill. 
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♦ANONYMOUS. 


May 11. . 

laitUtcy is 

no defence MH. d iA6/iL/O mentioned a petition in bankrupt*- 

mromfssion fincncc of a dcfubt of the commission- 

of bunlvrupt- ers, how thc) ought to proceed, the bankrupt having be- 


iKrt be against an art ion. V •, « 

CommissKMici - o( baiiKnii>U v ouidii nut to decline to act, and have a petition pre- 
aented, merely to ijet the ujnmon of the Loid Chancelioiv 



CASES m, CIIANCERY. /,9t. 


to»ne a lunatic j observing* tl|?t vmi ^ot >et provided 
with an aTidavit in suppch’t of tbe pctlf|oii» * 


isor. 

Aoj^moniife 


The Lord CHANCEi;(tOB said, this practice o£ eommis- 
sioneta declinbg to act, and having a petition presented, 
merely to get the opinion of the Lord Chancellor, is not 
to b« encouraged- His Lordship how evtr added, that he 
could not make any order upon such a petition; a commis 
sion of lunacy, win not protect the lunatic against an ac 
tion; and a commission of bankruptcy is a species of ac~ 
tion, against which tin Umju \ cannot bt a defence. 


RAPHAEL a^aimt BOEHM, 


May 14. 


% 591 

THIS cause(a') (oiniug on for further dir'*ctlons, and 5,\crutor 

upon a petition, the only question was as to the suh^^cnticnt 
‘ ‘ < ompouudm- 

(OSts. itiest, at 5 

fa <ett uii- 
4k I a ihrec- 
hon lor half 

^The Lord C h anc i Li o r. J 

atti mpltfl to 
ext cutti a 

I think the opinion I lormcib e\|)iC',''cd upon tln^ case tmst to at 

iS right; and I leel gnat b.itislaitiun in finding that Lord ISglrVo 

Ltsknt did not ujjon tin rthtaring diftei fioin that opinion. happen- 

The ground upon which/my judgment rests, is, that this execution of 

will imposed upon the «\« cutor the duty ol accumulating 

the property. That observation applies univeisally thiough bare produ- 

^ red so much. 

(o) See Reports 40/ vol 11 }3 O' subsequent 

costs of pro- 

\ ce«linf»,oon- 

sequendal upoa those, oC which llie costs xvi u* allowed hyti by the oiig,rial decree : 
not as to the inqiuucs an<* jccoimts, u 1 itinji; to ()u hu at I / (iMist, nor charg'ed witli 
those costs, aiismj* piim ijmUj from a ucces at\ mustit'uUoa as to the rule oj which 
they ought to be charged * 



m 
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• • • 

lihis will. Thajs being imposed upon tbe executor, 
he must execute the will w^orSing to its exigencies. 1 
was infj^^ed, smd trtdy informed^ that if the executor had 
laid out the money from time to iitpliy as it Was received, 
in the S per tent$» the legatees would not have received 
more than he was willing to pay* But that, aceerding to 
my opinion, made no difierence* Tbongh the property 
was in this instance safe, the Court must go upon a gene* 
ral rule, applicable to a|i cases. It would be loo danger¬ 
ous to hold that executors shall be excused not doing 
what they undertake to do, and the legatees are to incur 
the hazard of the insolvent\ of the extciuors, when the 
question is agitali d as to their conduct between them and 
the ccstuh que irmU 


It was also truly stated, that it w as impossible to make 
interest in the way in width mitrcst was charged upon 
this delcnrlant; and speaking of intert st, properl} so call¬ 
ed, as distingviislud from profit of another description, 
that was alludtd to by Sir Samuel RctniUy^ it ctrlainly is 
so. But I was struck with this; that though the Court 
ought no+, and lor the sake ol those fot whom executors 
act, to hold too rigid a rule upon executors, where a fair, 
anxious, and diligent endea 'our to do their duty appears; 
il executors never do am act which bv the w ill thev are re- 

^ V 0 

quired to do ; never inqi’iu wlnther thcie aie competent 
^ 592 sums to be laid *out ; nctcTlaj out competent sums, if 
there are any, they cannot complain 11 upon genetal princi¬ 
ples they are charged with the nni^t ligicl rule ; lor them 
is no other rule; and the impoa.ibiluy of applying any 
other'rule arises, not hoin the iVhuation of the Court, 
butfiom ih< nature of the acts ol th^parU ; imposingupon 
the Court the duty of takmgsonie bro^d line. Therefore 
my opinion w'as, that in the instance an express trust to 

accumulate, the Ctiurt was required see that the cestuis 

que trust w'ere placed as near as possible in the aituatiou, 
in which they would have been il the trust had been exfif' 
Cttted 1 he principles upon which the Court went, ' 
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i,7. • * 

that this was not k due of tWtriast by tha defend- |W. ^ 

ant. Subsequent costs ate reservdti by the dtftjree, as to 
those.parts of the proceedings whfch inereIy^^|ow up the v ** 
accounts directed by the former decree. The circum'- 
stance, that costs are given as to such jtarts of the decree, 
requires nue also to give costs as to those parts i but as to 
so much of the decree as requires the master to state at 
what times the several sums came lo the hands of the de¬ 
fendant, and directs him to com|)uie interest, to make half 
yearly rents, and the order of the (^ourt to make good the 
effect of the inquiries to the legatees, it is impossible to 
give the defendant his costs. Upon the whole, consider¬ 
ing that the Court was c.dled upon to consider what rule 
was to be applied, and that a great projiortion of the costs 
was occasioned by the ntetssart investigation of that sub- 
jii,t, it would be too hard to give the costs against the de¬ 
fendant. He shall have his costs therefore, except as to those 
parts which I have noticed ; as to which I give no costs. 

Those parts as to which he is to ha\'e costs, are all conse¬ 
quential upon those upon which he had costs the for¬ 
mer decree. 


♦FRENCH a^umst HOE. 

AN action having been btought by the defendants, 
Roe and Company, arainsi the plaintiffs, French and Com¬ 
pany, an arbitratioi/ took place, under which the award 
directed payment vy instalments, to be secured by pro¬ 
cess under the qction. All the instalmc»<^Jiaving been 
paid except the l)|st, to the amount of 2G,(XXi/. the bill 
prayed an injunction ; and cross motions wctc made, by 

a previous application to the altome^, and retiit.al to accept service. 


May 2. 

It is not ne. 
cessary that 
the amdavil 
for an ortler 
that service 
of the subpcp. 
na upon an in. 
junction bill, 
on die attor.. 
ney at law 
shall he 
sc r\ ice; 
should sUddlL 
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, i8or. 

l^reneU 

V. 

iUMii* 

. .. 


f • 


C4eiKS iN'piiA,NCEUy. 

► 

th«i dcfeiwlaots, to <i(jiSidfcigrg6 an order, that sejrVicc upohr 
their attorney at law should be good Service ; as bt ir^g irrc 
gufar ; abd^ the plaintiffs for aw injunction upon that or 
der. * 


Mr. ktvhar(k^ and Mr. Cooke^ in support of the motion 
b}* the defendants, insisted upon the practice of the Court 
(,«) Fe«p/ofKxchequtr, as statt d by i'Vw/fr ;(o) observed, that in 
{1) c VkMr&^ilf) an a|jplication to the attorney to ac- 

service tvas made and refused. 

tbomj ufihat ^ 

caseupontne * 

•Seirhwbpm 3V??/iwe(f and Mr. Trovur^ for the plain- 

smu ilcnied tiffa, contended against the pracdre, as unreasonable. 

^ See Stfphen 
V ante, 

vol 4 p oj9. 

Fa lartov v rr., r 

Luth n'ai- Tilt* Lord Chanc ellok. 

3 <» 0 , n 


1 

» 5<n 


1 he question upon this practice is, wliethcr the afltda* 
\it, uponnhich the order, that servite upon tiic attorney 
in du action shall be good si nice, isohuiuud, ought for 
that purpose to state a prei lous apj>li( ation to the attorne} 
loacctpta su’jpaaa, and n iiisal by ^hini. No instance 
has i)c< u proJutt'1. aritl il tlie practice is now to be set- 
tlcti, I cannot cent the titat tin* Court ought to lay down 
tint the affidavit must state Muh .ipplication and refusal. 
Put the t asc of a plaintiff abroad, lies ing got tlie jiower of 
iclietlng luinsi If by txteulion ; is it hkih that he should 
have intiinattd to his attorney i<' at* ipt the s' ivice ; and, 
if he nictj'Ud it*ivjt!ioul auihonti, ie voohl be guilty of 
a breach of duty to 1 i*) clitnt, audlie cannot establish a 
rule of practice upon that supposition.X 'i’herefore, as the 
alitgiition that the defendant’s solicitor^as usktdto accept 
.service of fhif &nbpocna, has never been cqnsidtn'd a neces¬ 
sary part of the affid.isit, loi this purpOj(.c X have no incli¬ 
nation to lav (that dovvn. ' f 

The consf quL-nce, is, tliat upon the jilaintiffs’motion the 
injunction must stand until answer. 
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HUSSEY CilfllSTIE. 

I 

A MO HON was made for an injunction agaiijist the 
defendants, assignees under a commission of bankruptcy, 
against the owners of the slwp Britanma^ and against pur* 
chasers of the ship and cargo from them; and for a receiv¬ 
er j the plaintiff being entitled under an engagement en¬ 
tered into with him, as captain (if.the ship, to one**third of 
the net proceeds of the cargo, in lieu of wages j and Claim¬ 
ing also alien in respect of bills drawn, and payments made 
by him as captain, for lepairs done to the ship, while 
abroad at Nexv South in the course of the \o\age up¬ 
on the southern whalp fishery. Upon the arrival oi the 
ship, the iwisignees took possession, and brought her into 
the Iomkn docks. . , 

SamuilRomilhj^ and Mr. Cullen, in suppoi t of the 
motion. 

For repairs don' to a ship in tliis country, alien exists 
as long as the ship tonduucs in the possession of the person 
who has done the upaiis. It the it pairs aie done in the 
course of a \o\agt‘, those wlio lunc done tiie repairs, or the 
master making Imnstb liable ioi them, have a lien. By 
the law of meuli uiis tlit mastti ma) hjpothi cafe the ship 
for the repails: an^l consequently, as he cannot hypothe¬ 
cate to Inmsc II, 111 iki^o; liinistll liable by bills, he may keep 
possession of tbeshiii. Time are many authorii its collect¬ 
ed by Mr. A(ibott,{(A as to the geneial ngbt to hypothe¬ 
cate the ship, and t ic distinction as to the lien, where the 
repairs are made fn this toimtr), and abroad, is acknow¬ 
ledged by Lord iinniwu kt in tin case ot Bftxtbn v. Snee,(b) 
and by Sir josef^ JUiiU, in II atlinson v. Bi ? nadrAfont{c) 
Also upon a petititon, i.’> />a>fe Shniik^( /) a lil n for lepair- 
ing in a fort ign noit n as adnoto d. , 


im- . 

the 

master 6f a 
flinp by bit is 
drawn, and 
payments 
made, for ne¬ 
cessary re¬ 
pairs abroad, 
in the prose- 
cution of the 
'(>)8gr . 
thougii no in • 
stnimcnt of 
lij poiheca- 
tiun. 
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(a) Abhoit on 
shipping, 103, 
kc. 

(01 Ves 154. 
Siimstin V. 
JSragington, 

1 res. 153. 
(0 2 R mm. 
367 

(t/) X Ati. 



m 






M;ir'« CVfiip, for the (ifSjfcndantsj 

* 


uhtotW %aiiisithc 

oilers: Mit Martin^ Aid Mr»'■ for purchasers 

' , Mr. Rkhurda^ and Mu RmpiUf 

for purchasers of the cargo. 




This claim of lien cannot be adiOiitted* The question Is 
of considerable importance, and in some degree neW: | tts 
it is an attempt to make^tliis Court the forum for a new 
question, which is properly the subject of jurisdiction in 
the Admiralty Court, it is settled, that where ntatC” 
^ 596 rials *are found, or repairs done, w^bether in this country 
or abroad, the owners arc pcrsotMlly liable, fn the former 
instance there can be no doubt: it is a mere personal cre¬ 
dit to the employer ; in the latter, the master has autho¬ 
rity lo bind ihc owners personally ^ he has the power of h}’- 
potjaecation, hiu notliing more ; and he must shew that he 
has done so, for the purpose of charging the ship in any 
way, with the exception of the lieti, w'hicli the person who 
has done the repairs has; who has been in the case of 
(a) Cffmft. iletermined to have a threefold security : 

626., the person ol tlie master, the specific ship, and the person¬ 

al security of the (m ners, w hether tliey know of the sup- 
(^) 7'' Term Kcu/jofi^s opinion however, was,((^) that 

Hep 3(j 6. .yvjij, renard to the lien, Lord Mansfield laid dowm the 

^IV'nti'rtkiL . 11 -j-i 1 * I , 

b,iU\. tloeinne too generam. 1 tic master however, who makes 

this application, has no lien. If he has properly taken up 
goods on account of the ship, or procured necessary repairs 
to be done, iliose persons who fiimiishcd the goods, pr 
executed the repairs, have a personalWeinand against the 
.owners j the subji ct of an action. Th^proper mode there¬ 
fore, under the circumstances of this Stase, would be to 
prove as a debt *mdcr the commission, the. amount of 
goods or repairs. Having taken no sec,4rity, they must 
rest upon the mere personal security. If they mean to 
have a security upon the ship, they must take an assign¬ 
ment from the n.astl'r; tltc mere fact that they furnished 
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th# goods, executed the repMrs, a 

£Da/is vj JWia»t?,(c) ’Thie^eu.bjecr^iMt havf heeji in 

the view of the Court of iCiftg’s la fP'ikhis v* 

which was much *co)isidere 41 »nd it waisi lield, 
that a Uea eould aot arise by paving the person who 
done the repairs ,* and beyond that, the mere contingent 
liabiUty of this platati^, upon the bills drawn by him, can** 
noigire them a Iwm. There is but one line for the master 
to pursue; that is, to exert his pow^r of hypothecation. 


Mr. AhboU(d) states correctly the rule of the civil law $ 
that the persons furnishing the materials, or executing the 
repairs, have a lien without .hypothecation t but also states 
the maritime law of this country to be perfectly different; 
and that soyie instrument must be executed by the master: 
what that inittrument is to be, aud in what form, is not 
preciselyascenained.(^) Various forms are used: some¬ 
times a bottomry bond; sometim;:s an absolute security 
upon the ship, not depending upon her safe arrival: some¬ 
times a bond by the master himself* 


Another consideration is, whether the pi lintiff, having 
paid some of the persons who are entitled, is to stand m 
their place. The effect would be very inconvenient. Sup¬ 
pose the bills drawn by the mister upon the owners, 
had some time to run after the arrival of the ship, could the 
' master, merely as he might eventually be responsible upon 
the bills, restrain the owmrs, being then solvent, from 
getting possession of the ship, aud using her as they 
tKink proper. ^ 

Next, the prope/ jurisdiction upon this subject is the 
Count of AdmiraUy ; not this Court. A prcihibition would 
have been refused, and a consultation awarded, the 
Courts of I,aw and equity not assuming jurisdiction upon 
subjects of maritime jurisdiction: Mcnchne *v. Gibboiu»{a) 

Vot. lit. 64 


*ii 

ciuia. 

(c) 7 iWm 
JRep m n. 
Ji>6 97 n 
(ti) Duug 97 
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(a) Jl/bott oft 
ShiJ^ping, 


{b)Ib,d 103# 
104. 


m ♦ 

(«>3 
Mef 307. 
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1803 r, A| least this Coa^t wSl <;ke)icle, as the Adntifalty com 
Wald, that wit|io^,hy]^*oth«is^f(^ can be »po hen; 
^ktod, sunpoi^ng a lieft, the plsdntitif not having himself a 
right against the ship, has not a right to stand In the plaee 
of those whom he haa paid. I'hese repairs^ thon|[h 
ecuted abroad, were done at a pdaee where the law laf thil 
country prevmh. As to the application for a receivert 

•f 

the cmuract is, that the captain shall be entitled fifue 
third t>i‘ the net pro^e|da, deducting the charges, com¬ 
mission, &c. The owhe/s therefore have the right erf dis¬ 
position; ^ind the hankfupic} makts no difference, ,the 
right of the bankrupt ^tsung In the assignees. The ap¬ 
pointment of a receiver between tenants in common would 
be too strong a measure. The Court will only require 
securhy. But the pi‘6iimifl''b light is only toaccount; 
not to any bpecific part of the cargo. 


Sir Samhtl Komilhj^ in reply to the observation, that 
thisc upjiis were executed, whtre the law of this country 
pievails, said, Itt!and\\nd betn held toi this purpose to 
be a fouigii count!). 


The Lord Chom i Lion, 


I am not at all affctti d in the proposition that I should 


refer this plaintiil to the Court of Admit alty for a decision 
upon this question of lien. It is not only not necessary 
that he should resort to that Court'^i but, as this is a pure, 
legal question, it maybe just as ^>vtll tried in a case 
* SW directed to a Cuurt of Law, as if thfc course had been an 


Far repairs action of tro\ cr. With respect to the points that have been 

this Sniry made, it ui pi'irfectly well settled, *lha; according m the 

w'^ritime law of this country for rep^^rs done here, the 

,aUy , pwners are* person illy liable , and the ship cannot be pledged 
In4 th(& sfiip s 

canuut without a sj (cisl^coniiacU 






without a',t^«W; 

'"' // L ' » 1’ '' 

Klir -fHkrmni i Lu. .*. hfl 


ihat.’|fet'sonal'«oatruct, but there,'* if ia':;!|llfin 


''V4.been ' '^he' ■£ ,’'7^7Jf' 

' ■'i' 'Vsii’ '* ■’ ^ 4 <• '.•■'>•> ' ' ■ . »iaoa:tenU|>» 

I cumti:mjQm on tiie ship* 

' the'sli^p-in a 

wuhtry, caift^alsb liypoihi :ate the cargo- The b'mfUofimr- 


chasers, in 
1 , diliei'cut 


pnniSt|*e;upoii which he can hvpoiluxate the 
that tiie necessity of acting by an agent justifies the coplain, ^SilntfZ 
acting as an agent. But the necessity thAt creates the 


J'lOtlS 


power to hypothecate, limns that power. 'Fhe master t!ii malterul' 
must do it for a reasonable purpose,; only for the benefit 

f t I « ^ I Wife 

ine snip aiul cargo. well as ti«? 

. , shifj, for a 

rca.soriaWe 

The only question then is, whether an instrument nuik }!'"l*f'se,aijly 
. • -* 1 r .f.i . , . ■ fortlicbenftT 

ue m a particular lorm. Ihe right tu.stng out of the fitoftheship; 

right to pledge, it is not necessary, even bv the law of ® - 

jLng'lamU that the distinction with rclerenre to rcriairs **{ tlm lnwof . 

Englaiwl rr» 

(Itiiriag- an 
fxpress by* 


|'(»ths.’Cati<an 
IbiMXpairs of 
a ship hi En-f 
Slaml, does 


done in Erig'landy should tal<e place where the repairs are 
done out of JEiig/and^ and it has fjecn deiermined by the cases 
alluded to by Sir Samuel Rom/lhj, tiiat Ireland, yer.ve//, 
and Guernsc^^ are for this purpose foreign countries. 

The doctrine laid down, is, that tlic master bar. a i i;''htto *’*‘*‘^« 

^ pluc6 £lS trt 

pledge, and may hypothecate. According lo vlie case of repairs 

Wat-Mnson V. Benuu^siofiUA thedebt was actutillv con- 

^ • Irtlnpd, yrr* 

Sidtrcd due to the mag'ter liy the lion; though there was iitty^ntiGuem- 

“no instruinent of hypothecation. 1 he master may lunc a «hg,r^tfn.' 

lien without any instrument of hypothecation; though the for tills 

mont‘y maybe the property of a third person ; and it may W2F^imns. 

.be \xry beneficial to the owners, tliai the master should ' 

;,be a^ to contract^)}’his own act for a lien upon the ship. ’ Xb^ roast- 

Iti many foreign parts he may Ik; al)le by his own means *. 

to <io the rtpairs: hut he may be wiil^tmi the* means of 

■ ■ i „ottt,iinrli*t- • ; 

^ (a) Case of tbe Gratiiudine, o Rab- 2-10 Tlie jiidjpin nl of Sir TFU/iam #trai;a?«t of 
.Vcotf is in favour of tbe ]jower to hy|K)lh< cate the cargo (in* the replth'# „ ; 

of the ship; in order to efirct the prosecution of the "t ci}a;i-e. sTdiir^^Crt 

son. 
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*‘ I rust<^e« for 
fi^le |>uri,UH- 
0 ed thtough 
« miitiee, <it 
ftH under v&* 
lue, tthiugh 
«i tium^ 
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hy (nietiun* 
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tu)s if»(f trti^ 
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4i‘«dt4r^H^ 
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m CiiANCEHY. 

mf in si^ljier <s<Hi»try,,who will tak« the cre5k 
«| the ship or the owners, tt #^(1 be dlrecttY^ agauist 
of the case in Peere^V^tUmmi io hold* that 
the captaio uoder these circum&oincet oan havt oo li$% 

V 

This csasc therefore may he wellcii8|Kisedof by rehisbig 
d»e injunction; security being^iveo to the c^atn ttji an¬ 
swer anv lien* or demand ttjjon the ship in nature of a to, 
that he may establish ) ^nd to direct a case for the opinion 
of the Com t of King’s Binch ; stating all the facts and 
circumstances. As to the caigo, the. plain tiff has, though 
not a direct interest m thec.ugo itself, a materml interest 
in the due disposition ol it ,*that the fttll\alue may be 
made ol it. ITie proper course therelore as to that is to 
rt tuse the motion ior a it ecu cr: sei urity bei»g gJ v en foi 
due management in the sale o{ the cargo, and tor laie-third 
of the net proceed^. 


•^SANDLKSON a^azmt WALKEH 
CAMPBELL M’ALKER. 

I HESL causes, the ciicura'-t.inic^ of Mhuhlucebicu 
stated in the former iej)Oit of CdmpbtU v. lV'zIkcf^(a) 
came on upon the Mastti’s it port { stating the value of the 
estates: the premises called the Imk Farm^ piodutmg 
upon ^resale near double the sum giten by the trustees. 


The Lord Chanci lloa. 

« 

In this cast oK Cawphill v. Malktt^ I undcistand that 
Lord Ahanluj t4pits&cd a strong opinion upon the ques- 

(«) Ant«, stA 5 p 67B ^ 
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/ 

<xon of; ihon^ he did i|ot decide it; i|i4^|l|k4 deevie 
reserving the costs is pei^jicily eoiwsl!.: iyh<?re 

infants are concerned, 1 must hold thst as to D^tich 
the anil as has brought back the estate, and prodocada 
resale their beneht, they must obtain that relief with 
cosia. B!y this wHl vety parttcidar dlrectiona ane gtveih tid 
to the manner in which the sale is to take place, and the 
i^ision of the lota« These persons were therefore consti¬ 
tuted trustees for sale for the bemfit of these infants* The 
principle has often been laid down, that a trustee W sale 
may be a purchaser in this sense ; that he may contract 
with his cestui que (rmt^ that with reference to the con¬ 
tract of purchase they shaif no longer stand in the relative 
situation of trustee and cestui que truM f and the trustee 
having, tbfrough the medium of that sort of bargain, evi- 
deniH, distintily, and honestly proved, that he had re¬ 
moved himself from the character of trustee, his pur¬ 
chase may be sustained* But *in this case the trustee 
could not enter into such a contract; as the t estuis qur 
trust were infants ; and it would be most dangerous to 
hold, that a trustee to sell for the bemeBt of infants, bound 
to exert all his skill, and apply all his knowledge, with 
strict integrity for their benefit, may exert that skill, and 
use that knowledge for his ow n advantage ; and the prin¬ 
ciple, that the trustee shall not buy the trust property with¬ 
out the consent of the cestui que trust is properly applied, 
when the very purchase made by the trustee is evidence 
that he means to deal for his own advantage. 


m 
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This lot was put up to sale by auction* My^ opinion, 
formed upon great consideration, is, that the circumstance 
that the sale is by auction, makes no solid difference* The 
aucfEioneer is noticing more than an agent feft tht: vendor* It 
is impossible to sift the propriety and justice of the trans¬ 
action by an investigation of all the c^rcumst*ances of con¬ 
duct by the person emplo)ing the aug.ioneer, when those 
circumstances can be known only to himself; and if this 
species of sale by auction is to destroy the principle, what 





^S£S m CHANULltt. 

m w case o^General Sarm(a) pWiwta? 

*that !th©r« i« no n^liuIll of <sa3« that may be ^jinade a 
<^Hicrinl<^ to fmud than sales by auction* 


(fl) See Ex trustees did not go to the auctloti* i^vowlis^# that 

jfHnitc Bctnctt, they went there widi the purpose to bid, and thereby giv** 
p. ing distinct evidence to all persons attending for the «amc 

purpose, that the trustees, who ooght to know the valdb, 
and must be supposed hot to have brought the estate to 
sak before they had obtained that inform,tdofi, were at 
least so far convinced of the value as to be induced to bid* 


* 605 Instead of that, they «einployed a person nantud (S’/n/rir, 
who did not then declare for whom he bid 5 but alter wards 
declared himself a purchaser for another person, who de¬ 
clared himself a purchaser for oue of the iruBtefes. 


■^J'he other estate consisted of leasehold premises, upon 
v.liich a certain numh(‘r of years was to run ; and the ac¬ 
tual rent was TOO/, pn orr/ww, the infants to take the 
i ‘])ita! attht exphatlou of 21 u.us* I'he sum ol 6,040/. 
was bid for tleat U'l. Ir wj'^ put up to sale ajjain, and the 
‘auie person, (In:h ^ n as tin osteuwbU puuhieer at the 
piicc Oi bi^It 1 luit IS decisit u evidence 01 the 

i.ou<^((puiKi' : upon tbi la!' i '.i.\ iho iiuiteeb giving evi¬ 
dence upon tla H t'Hii put, tha ilii\ hud notr.i the former 
sale bid, mruifdi. th(»efoi<‘ bidding more at tlu subst 
qurntsalt. Vltt r the sefoud th< la"!, dial tile tius- 
ttistuie the puicha'-crs, was <{i-oioM d. 11 uni the bill 
in ibi l,rstol these taiis's f,l u : th' Host' is by theje 
answer seating mcnly, that some of the esistcs were sold, 
but not tlm losing thatihit were the pm chasers, Ihe 
will was not prot ed in th.it cause. In the interim, the bill 
was filed in*tiuJ cause oi (,amph/U v. on behulf-of 

the persons mitltd to the residue, to nave the sales un¬ 
done ; and p^l^ ir g^that da tst.ui s inigkt bi rustdd. Lord 
^hunkifs opinionj'vas, that the Couit at ling fur the bene¬ 
fit of the infants, should cliicot an iiiquiiy, whether a re¬ 
sale would be for theii benefit. 
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Thai b in om^ sense, a confirntti^f^oa of ilte 

prjncij.le, laid down by me, most {rcqnentiy in baiifcru|jst- 
i;y ! that if it is for the benefit of the infants, th^t thtt pni^ 
<hase should not be distuibed, the Court will not 4istbrb 
it, nn^,wiU disturb it, if that will bo for their benefit. 
That principle, open to considerable objection, must be ad¬ 
mitted, if a better principle cannot be found. The objec¬ 
tion is that *‘a great temptation to purchase is afforded to 
tnwtees} the question, whether the usale would be advan¬ 
tageous to the mtur being of necessity deter¬ 

mined at the hazai d ol a wrong determination. 


m 
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Wi^lter. 
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Tlie Master’s report stated the rvalue of one of these 
estates to be near double the prite^given by the trustee ; 
ami upon the icsale it actually pioduced double ; the value 
therefore not resting on.a mere speculative opinion, but 
established by that fact. The other estate did not produle 
much more or less than the former sale; but that estate 
actually producing a rent of 700/. per anmtm^ the profit bli¬ 
the resale must be considered with reference to the inter¬ 
mediate income between the sales, and the value of so 
much of the term as had mn out; and then the benefit to 
the infants is nearly in the ’•‘unc pioportion under the se¬ 
cond sale. 


Upon the que>-iionof cost , I c<ainot lay chn\i/, that in¬ 
fants are to sink 'uch.idai ag.unstthilr trustees at the ha¬ 
zard of the I tpt use aUi nding it. \\ ilh i cgai d to so much 
of the suit ihinforr, it Kites In calling upon the trustees 
to submit to .1 resak, and the const quential directions, 
the relief must lie given uitli costs. As to the other parts 
of the case, there is no giouiul fur charging them with 
costs, with legaidy^tt* ihtsv accounts, that musf have been 
taken if the sale had b^tn conducted upon other piinciples. 
They mustUieiefoic hate these rosk, u^tvhich they would 
in the ordnia)} case hive been entitled.# 
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BIBLE. 

iSi'c Evidence, IC, 


BILL. 


Set' Re\ IVOR, 1 

BILL, fJmmiM. J 

See Ln’JUnctio.v, 3- 

BILL OF EXCHANGE. 

A person, taking up a bill for <i»e honour CH 
the (li-awer, has no right against Uie ao- 
OBpior without effects. jS/tc parte JLattu 
ba% • 179 

BILL PRO CONFSSSp. 

5«ePaACTicE, 12. 

BOND. 

Sef Apportionment, L 
BONUS. 

See Bank Stock, I. 

BROKER. 

See Principal and Agent, 4- 
BIJIUMNG. 

Lessor and Lessee, 1, 
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Are Will, 7. 10. 

CAUrAlN OF SHIP. 
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See Ship. 
CARGO. 
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See Ship, 4. 
CERTIFICATE, 

iSte Bankrupt, 7. 



Tnist of a term bv will to pay the several ' 
legsicics “ hereby given,” ami also “ the 
“ sCM Pal Ollier legacies herein after be- 
“ qiu'athcii.” 

Tlie subsequent p.vt of the will 
taiiicd a few small legaeieSjj .RBdacoilf’ *^ " 
uualtesteil, reciting, 
given by the will to the I 
tei-s, were not 
gave each of thm » fern 
“addition tO' 
them wtUt 

The W'-lM «odfciLni^\ „v« 

ehai^jred mwR Ble Pild ««{ate. Ibmk& y.: 
jRoiaifflv ' ' 

■ ;£:^^AmTY. 

0 v\ t '• 

Jl. p. 36. 

Thtf ilecree affirmed. Mogj^id^e % , 
Tftackraell. 418 ^ 

2. Jurisdktion iff the Court of Chancery ini' 
the case of abuse of a charity upon 
receipt and tnanagenic^it of the revouti6’'S 
by the governors, Uie visitor, ashcip.W! 
the founder, bemg generally one, an& jf® 
a considerable time, while there werc^yS 
govemons without authority; ' •? i,;;; 

The heir lieing a lunatic, the order 
CaBng irregolar appointments of govori 
uoi's and a Bchool-master, ami for fiHffi*' 
lip those offices, was made itpou ueilti™ /. 
to the Lord Chancellor, as vfaitor. ' ™ 

Under the information, an Uiflttiiy* ■ 
account were dii-ected as to leaSes pf tbh 
charity estate, without involving thc' 
charity in a general account t« , 

period; and a genend acconnt>y 
more reoeut period, limited, to tfei *iS;„ 
when the information was ISWji 
costs. Jtiortvet/’Geiternl v. Miie. 

3. Along lease of a charity estate. Jjl,'|l70C' 
set aside, the trlisteiMi joining 
plication, as a breach of trust; not.oidy^'i 
against the express (Hi-ectioiis of tWfe 

diT, but also, generally, as an 
adniinistralion of a charity 
relators not desiring to distiiph 

[ /' 

The account was confined ' 

of tlie information, or previo^dil 

Sigh rases to he inarfceri 
Jmrnei/-lleiierul v. Griffitlu •'r'S/' 

^ CHATTEL. 

1, Jurisdiction by hill in cqu% 
livery of a specific cluittel 
Lml Lowther, ' 

3, Possession the eritepiph of''title tOwpijS 
aonal chattel. The property th*?**^^ 
changed by sale in maihetovert, .7 

t ' "'.“/'I' 1 



m TiBLE OF CONTENTS 

» • 


Thit rulp adopted b^- tlio bankrupt 1 im 
> Disfcuu.1 «>n. as to hud pomsaion not 
tyttijinmi faat tyiAuiw U 2 

Sieh r\T.s,RE\t 

t 

f lULD 

Ste B^^o^ \«d 1 rur, 1, 2, K ' 

Cl I Ull OR, i 


tion consirting ot thf monts upon tb ) i 
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tlijpow ot, oi unpowti an) ptison lo it- 
ttcnst, iJc ui the moat tumpt'chensivi 
ttims 

Hit tondition hruktii by tstkiuK the 
« lirnebt ul uu uisolvtut act JS/ttt \ 

mit 

lONSkNOHMIY 
iSit Ev IDF>«1, 

CON8ENI 

A^BIRON mil TiMi,, 'i 

CONSIDEIlAirON 


l^t^addiunc} o|i ronsidc c itioi, thnn^U not i f 
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ftstmetioii b tsMxn p inert sohintjiy 
nvilun jwrtum, tlist will not 
^W^ntaman uiion, and i pitotst, upm 
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conm:rsion of es j a'i f 

1 L md, undir a df vise in finst to be sold, 
not tonsidtn d as icilts ilt, tin ttiisc 
1 ot htinf, exLciitid but ii<» wl dont, 
sbiwing in uUntiou to allti ih* Uiiiao^ 
tei, in in MM d be tht i ki s ot Uu will 
An oljdtun to tin title ol tin htii 
np I U a point pres wit J Kit k mat* v 
.0/ hJl 

£ St ik iki n 1 V ibt hill IS I d t liti, 
umhi sutat to hi 11 out In I iiid, not 
t\ 11 ltd, < I tdiiid us j I ioi ill litt 
It 1 III, Iiiwiih hib conuptjoii mil in 
liulion to til it and riispi « ot it a pet 
s n d pi c pi 1 1 1 i un t i 'J Aei * to/ 

34 -i 

I Wli t IS i^iiid to hi dim run dtiidus 
d Ilf, imiiuv undti lontiaa to bi 
hid out in luiid, C’’* 47 
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1 Di yise by tliegi net si tfi ms “alltbtrist 
**lfiRiduf I lid KTiiainiki ot my ual and 
“ptisonal t tiiit of wimt n itore,” i'‘c 
SOI iti, to ntpiii ws iind liii i < s, not bi mg 
for creditors, witc, m ihildien, is not 
biifiitient to luisc u caia. of liettlon, ot 
lot supplyuif, tilt wait of suritestO'^Pot ' 
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< ’ vjth the fiLchuId a{,ainst the hta 
htfltl') Pnitt lh8 

the Iruil Ol copyhoW by gt nc i il 

M-i(ls ir* 

1 liijiitiftiian l»y i copyhohkr, Kstiuiuug 

Hk I id, pupuaigtd open i inliu 
iJi tUKtioii as to A niMK opined, and 
woiking Gifi}\ Jhikt of .VeUfiwnixi 
Hind 210 

1 hi 1 diitt 9 r»( 0 1 c 9 ])ioviding loi 

'In dim ion ot LOpj hoi Ilis, iiifaiils, oi 
\ Wf IS lon/imd tothi cisij tv 

V I id, niz I tic h} (ksKot oi sui 

i (l( I to tin usL ot i m ill, Old (lot s not 
appK to I tith uinhi a *t< ( i 
lti<ul(n<,to I hilt b\ tin liul,statinp 
title ininiMiiidii hydtidot ippoiut 
mint u I It I 1 httlU nil III, end in uliius 
urn h) tin tennitioi lit , Mitli m( fiiu, 
hit 111 ^ pod i till upon 1 toiimi tdinu. 
^1011 und( I hi; oii.,iii d Uth, tnd upon his 
dialh, pi i>ing I di covtiv and pioilitc- 
tiuii ol Uk dcLii, m aid oi an aUioTi under 
the stituti, il dcmiiucr vets alloviil 
/toiflf hemin^lonv Mamell 2*t> 

ii. ‘I lit lord ailfniitnig a tinant for lift, may 
apportion the tine, but uiiuot i emit it to 
the tiiiant ior hie, and charge the whole 
upon Uie lemamdera * 

6 Thf loid, remiuiiig the fine upon the ad¬ 
mission vi tenemt ior lite, docs noidu- 
chargt the lentauiders 250 

7 Admission of tenant tw life to a copyhold 
18 the admission of all in I’emamder, and 
tilt loid may assess the whole line 
ill case ot separati assesaments, as to 
the flue, when tlie hat is due lu respect 
oi the lemaindf i, q tare 25 J 

cop\RiGin’ 

AceLiriRAttY ViioPEitiv 

COSTS 

SVe A noKNFY iiid Ciievi, 2 i 
Ba vKRuer, C ! xi-ei 1 on, Iltn , 
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CflLOnOK 

1 ])iffticnf eon truitiou III I tou oreudil 
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AVhcthcr it may be bUtwn fiom caium 
h( inees <khm »* gmn, 1 “1 

2 AV ill, diuuiiij? that, iii ease iht ti statoi 
shall enter into conti lets ioi the pm i Imse 
ol illicit, Hiiii <lit Ik Ton iIk «oriv<\ itui, 
biuh iOhliut sliall bv, laiin d mto tvi* 
< ution, and tb t mom j p ud out ol Ins pt 1 . 
bond i tiu, and tin (.onset incc bt to 
Ills tiu'-li.ts, then bens, to the use 1 
Othis ndl lliL luu it liu, bom., Ill* 
tmstsbtqm itlud tohiin, puttOikiti m 
Tht3usion\ U(toilfi I Jl?*! 

^ A pci son shdl not chiin tn 

Intemt tuiiitU an inUunKnt Mitbout 
(jftnotioitj astii IS Ik I m tc 
ste ifdit or propiiti niiuli 
iiroa!|i! atidNA^a<«t^Ktn 
The MQcM U hpnluxl ooudtUon, 
f toon h&tloh} t^ioagh inm cdsukc 

220 

The only Insta^^ the ptmot* 

, |da of clei uott ansf iCiecmt 1h devise 
b> a still nbtdaly (j3)asiWMi¥#%. An at. 
tetnpt to dense % ^ 

Ste B&stKkvFT, iSf IS 1 

E^EMV 


(Sv At in’? 

r.QUITABLE atOIlTGAGE. 
5lrt* ’’VIoUTt.AGE, 1 
ESTAl E, r ««i 0/J 

iSeC CoNVLRSlO-V ot LblAir 

ESTAl E L\ I Eh SIMPLE 


Liipkfttion (o a man for litc ind tiun 
UcUb^tlaw, isa fce-tnnplt 


to 


Ins 

il5 


t 


ESTATE liLVL 


teytui ctinw betv aen land end t ]k 1 bonal cb it 
ibi iota held hi pos.<«woii, (Ik 
sfotmer ! v tnli , of vvbnb posses ion is 
not even pnnm fat u t \ idwiee 11 > 

E\II>EN( D 

ifiMnatjui tim of b.'umaii depnid 
|vpon iiliilnoi dislimt iiMMin tin 
ui (lit kt(vkdjf( oi {hftiJUii tiidi 
OiMibhaadti ikiendiut nuid mi, kept 
dtc ii i, All i X iiainid I (If Ih)i( 
mould bivi Ikmi thoufrb 

(InKbiii uiis ol Ui( tioet 1 isii, 1 ” 
j nl till Ajte ol ’ b 01 ijiuttinft 
Ol a liet ('upiudim on a 

IttlfUtlH SK \ 

*i puposil to bue tb( udant 
! into ( omt, Hud tin Six (ileik 
i ^ giuidimi to put 111 bis AO 
«»(pted ItlAUtij V- » 56 



2 Evuknrc in anting; not idmittcd, a' m 
ag;iumvnt uiiHtimptd, dots not pu \eid 
paiol tiidinee, if oUiuiiisi Aihuibbiblt, 
flu} n \ Mtll 1J h 

5 In till e isi ot ]iedi|iiti, bi ubiyfiulinet 
of del bn (lions by thi bu bind, is d Ins 
'nib’s 1 ( itimiiy, admi siblt, is vellai 
thos( ot ielutions b} tdood low/a i c 

1 011)1^ 1 J 

(t I pi n p«dit,i(i sbj^ht eiidenri snffii d it, 

IS It} util ion, mil i toij,nj < SI d bsbi d 
IS m t d( I isiu, but \i(i hs eonsiib dily 
11,00 (llie 1 nl^ produiiiiEf It ) il<( 

\ la i p I lO 

5 f i (iiui il pcdijjire }\ dtilsuilious ot 

In il ol imidiis, upon niquisitious fj t 
1 O'! It Vi I !>> 

b I lusi Old SI d M ifi i mnot ^.iit eiideni i lot 
I X Ip, on t e nil othi 1 1 *4 

7 In 11 iptif us m 111 tomb stouts, and < ii,jia 
villas ouun£,s, (\iknti i(ptdijit( ib. 

i Hiaraiv ot uhuois mlraitted to prove 
coiisin^uiiiiti, and vnboul the eonect. 
ness required upon oUiei tints The dc» 
gjtc th< |ttoie IS not recmijed 
But the piineipk intcpcat, the 
omiiiou ol the nuffhbourhood will not 
do 147 

6 (Btion dp deiM* etiapf w here the wit¬ 
ness IS above the age ot 70» or is the only 
Witness to a partkular laet 

Ketuaed tipiaadniasit ot the agent to 
bia intomaUon fiom lilt witness, Umthe 
ran ptou tin fact, ami belie t tlut no 
olbei pel son eiin piosi it Hime V — 

if.t 

10 Oidei bc(oj« piiblnation foi rf.cxaminine 
H witness upon la afhiUnt, tlmt ibiuugu 
mist iKt 88 ui tn If, In sulandted to be ex- 
aniitud wabout lufikmg at papers, vthuh 
nitibk bim to ausaii inuie fully and 
pieiiMlv kttk \ Afk 2S0 

11 . Fiideint, tlut a wdni s iq on liCOUte 
ti *11 di iliufl, be bid ss nn wbat was 
not Min, Old w il 1 aik f Ibiine to in 
lilt I, blit too 1 1 , admitted upon HU 
Old I li lent ioi p 11 1 v ,.S 1 

12 ki ivimuiifi I iwimss ifer pi bli- 
11 ( 100 , iipu bis iwii q pin itioii and if. 
bd III to (oiteit nil t lid iiibmd 
to ill t tin Louit mil jiiiuMtinf, thi’ 
wb(]( lb jioaii III to I) siq ptchsedk Kiiei 
All iidiuli in’ll iMiuiutMiii An' v 

A / ‘’Sj 

lA I In pi (uinptiou o( il 1 b fioin k'n^tU ot 
tniu, Il n-II litioii 10 t) < coiiiaienii Hunt 
ot the ten id Ilibtti \ MiicImw'P 

>62 

14 Pdioliiubiei V'disl (onditioKti ol Mte 
bi aui tint, H |i I It d Vdenliemsi wij. 
ting penn Mt o w ili f,i n t ib os'* 471 

15 1 he mb 1 esi 11 III inuii ii lt<ir)) las 

cointms I > 11 ) di I s 1 (imteit bis tii* 
dtiiie $."6 

16 Q 11 ilifn itlon A lofsitbme ol ttHiIitioti, 
emi upon pidi i 1 K niw \ 
peison-' bi'ii„ sueb a uomMiri yitU 
the polls, UiAt il is iiiioial atiil Uktly^ 
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iioiB thr>ij* rtomcstw lhaltli(y u< 

sp* iku))' Uic Irulhi iiiiii cuuld iiul be 
iiiihtiiRi II I pon tint |>i nil ipl(, (k*<iiip- 
tioiis. in niOnuininti, Inlilis, K.e 

ail nlniillMt Uhitdmke\ >)l 

iJi t icti'ii) ('1 eoiuniiSM nil i s, t ikint; ib |iii 
iitiinn, i»< t to leimitii eiib m it n si to 
til tin iiiti 1 ni^iloins, mil i > u) 11 wlnt 
\ I*- not I Mill III I. UliiUhiki \ ii ik ) lb 
IS^’ulilKHluin I ulai,i:iil npn I i ]ii(nliii , 
■ ttbm liilli I I Mill nil 111111.(1111} nut 
%it tan 111 lull without in|u ti(< oi dm ti, 
\jot upon i^iioi OIK III iit'li^inii ut ui 
af' lit, not to till pH )(idi i ol i pailt, 

I \t n bv ill 1 o in.' tin In ai i}, mil ilii 1 1 

Mtii(|ui(Kl tbit till pat\. III iliiRji 
( (lint, mil solitiioi, bill in I n i n, ii 
III Hi intnimeil ol ibi ili puilioiii, mil 
will not, bit aiiS 

!%■(’ Answer, 1, ‘i l^rcAct, I Pi r- 

jrUifs, 1 FivACiite, 4 If llt- 

UFAiaVG, S 

EXAMINATION, C(kStMei.^e J 

See Es'idevce, 1 

• • 

EXCEFriON 
See PnAcriCE, 1 
EXECUTION 

Bankhipt, 11 Crfuitor, 2 

L\IXL TOR. 

I F'vectitors wuh inii qu il |i rhi les, not 
till ltt»> lot tbc nctl ol kin ol tlu leiiiJuc 
tUiiliiposid ol Uauliii^t, s Jenmu 

)<> 

7 he e\ limn itinii of an e\ciiiinr iimki 
till iisn il ill in e lin an an omit, o»i.,bt 
toiontmi 111 iiiti II oj, itoi t, wbilbti be 

II iinl bo d to till ttiiiloi, till d bt li im 

htitiv b beiitv, (SSI ti Igbiilv w IS tb ii 
tOH t^iti n upon till sU^j»(Stion ol to |i 
Itiidants, I ...ilirs, willi ml ilb 1 1 a, t> 
evklliils^i niiiii i,^(toi\ 1 i (bit pniji n , 
not to }o into m itiounl, wbiili i lu i be 
tin inli|tit\ii ill tnat IjiII Si n un \ 
(mnuil^t - Zid 

F \ (bill ilni bv tlie isiiuin is isnii, 
tor till siimi iitsoi tint In ini\, it i 
Meilnoi, lit an , tbit la i a not jik bn i 
Silt kil 

fi, HtieiMi tppmitii* biliie iiHwer upon 
olhilavit ol nauitipliiatioii iial (lsii},i i to 
till piopi itv III till huidsol HI Im I utoi, 
tin Ki>i. At I uun 1 u>iiieuunt{ to the oi- 
det t 

A B<ro»,(, I is( tiKissai} ip tnif an i\> 
eentot AJuitlbroii i /hihuill iJtb 

• (itist i MI utot s bn liHlani i s in 

ilu II* liRttdii, w!lh I oils upon the iiiiuiu 
Htunoes , not ol eoittiii. un h ij ai ehaij, il 
Voi IJ 


with iniciest. dilihi'-iihutn t Vlomb-^ 
null ndj 

fi Fii siimption tliat i b m to i pm n, 
ippiintiil tVItutu, Is „(i n fi 111 II 
Il it (lu alt* I, lbou..,b nn i }i i •Iv' 
ioiiniitid mill ss tiuu ih i i i i 
I s, sbi wiia, tbit It Ii il t IV It hint 
pi-iii n Ih 

III ibii MSI, tin illinm i us w id 

I itbii till I lilt a IV till 1 , 1 s, i>y 
todiiils, to till piisoiis appnintitl ixe- 
lutoi ns till V ill, iUmtltng 

md eqn il iii aim niiU 
Out ol lilt tveeulops^ tbPt'efope, It»f- 
in;; iHiiiRtneiM}, not eutltltbl to thi Ft- 
Huniu StiicMwdte v, 417 

7 ^nfe, 4(17 sol. 11 p il 2 

Eseutiioj (thfii'goiil with (Ompoum) 
teuat at'> pel* eenf undti i lUitettou tor 
haU*>ear)jt loubs, as not hiiMii;; atUtnpls 
Oil to tixmtld a tiuiit to ai i uiutilate, 
tFiougU no Foashappi ned, ami a tine csto 
cutiiiii (irsiBt eouUl not bavi ppodu> 
lul sft inttali. 

• AllowodsttbReqiieiit losts of piiceiil- 
Hljpt, cniisi'queiititl upon ibo'-i it uhuti 
till costs well ailoutd lam b> the (ftigl« 
nitldiiiei not ts to fla niquuiea and 
aoeimiits, ittMtiu;;tii tlu biiHili ol trust| 
not dill tod vitli tlib.>( iiistH, ari*|A;$' 
ininiqndi} tioiu h niuifiiiv ni\tit>||pi* 
lion as to the luk bv wlaili llie} nu^iit 
to Ih. cb.u ;,ed Mupfuu / v Muehni aHp 

See l^HSCtie*., < Trincipai and 

» 

rr.E bIMF’LE 
Ste Es I \ in IN r»r^ 

IF MB 

Sec Barov and Fevr 
11 \E 

A / Pt i: vntNC, > 
ICRFK.M'R 
iVff Vi lev. 
roprn VI F,iN(» 

Aft, I in 11 \ L ( o N IN t CTt Ii» 

F ORFF 111 }{Fi 

1 Xo idii 1 I'oust folk itmo n ^by, 

i iw It m II I |i Haled eimipaltt 
« Minks pioM«bng,tbitth<*fn<tinhcts 4 hnJI 

II em\ noiKi ol di tatnH pi jMlsFnff a ifthM,, 

imo mm tlu lorhitti#e ^ 
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jH t aon hilt j iig no ]d * 

Coiiiuiisnt pit^adli^tk m, equity, 
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< t! tJviwc till, ins n it> nmU bt tstaldish 
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1 Krinitiddc mortgage by dt-poail of title 
deeds, nretened to a purebaae uillt no¬ 
tin' luirii V MU. Ill 

2. After loreeloanre ami sale, action by the 
mortgagee lor the bnlanec opens the 
loreclosnre. Tberefovo, tin* imn’lg.igee 
aU<iidd liH\etime to get back, the cst-Ue 
1 tender a n etniveyanee, ami the 
nitTt'i*gor to redeem. ’ 
llntNlie mortgagee iiaMitg taken pi". 
BCasion X^'Oi.sukratile turn ago, and tlie 
btilanee iNujg iiiconshli rahb, a jarpe- 
• loal iiyuncaSiim uas deened, J\ny \ 
Harker. TJ8 

d. The course u» lwoud \'> a dtcree for h.de, 
instead <d' foredosnre ; the murtgugoi 
hating the surphts, if aiij ; and the mort¬ 
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CV. _ -Jltj 

4, Under a bill hv the firstt mortgagei*, the 

aecomi and 'hlril itKirlgigees eooseiitiiig 
to a sale, the tuud proting deficient, the 
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bet V. ScvujtiiU. 3(‘(l 

5. Thowj^h a t^irlgiigee shall not be d( pri- 
vixl 31 nossesiiion n hile ant thiiigrenuina 

' 4^ SWetv tin refused t'l snew that any 
IriM due, a tousignee, the estate 
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1. Notice actual or constructive an to an 

agent ; which intist be, while concerned 
for the principal, and in the course of the 
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•suit. 120 

2. Notiee to a purchaser, of possession by a 
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prtistij^ (m tbo rueotnmendation bt tlio 
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befiirU'tSl, ami wilbopt issut , but lu fb 
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totbi pTUnij il, ioptbt-ir l>i 
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V *)%e ^hnitatum over, ujkiii t'k death oi 
ostabhabtd 

. * tA the luuRiUtoUoiu u M sttd iiiie- 
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ick V tutpiUmk w 476 
of ptwinal prOpfrtv upon in 
iatliut of issu , \< id, I u* I o- 
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tiition Inking adsantagt oi aiijtspns 
Sion to lonsjioe tbt otnl nesti. bann}, 
b id Issue, 01 to eunbm it to llit dentli 

I'll 

4 Iimitition ot piisnnul piopiiit, if ./ 
sbould dll w itliuut IS lie D) di, S din¬ 
ing, li not, ( tiiid I) 111 siuii sinii ot 
Bvt, to en|oe, kr nol looieniote S 
tlnif \ Imd Snnurxdk IS, 

PI RSOWC HUT in 


Aiefutricx I^siailRi't 

pr rn i()\ 
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PLEADING 

RtUeftinder the genera! ptajoi, if cou- 
MStent wi^i the e u>( made b}r the bil! 
Hmn \ MiU Il4 

Pie a of pirn base for taluable tonaultM- 
tion witiioitiioliee 167 

To a pita 111 bar ota fine, a ilneet, po«i- 
pvc, a\t I nil lit of seism, is iRt-cssai*} 

A i4<!* tbe-relorf, alleglaE soMin, only 
hr way ofargunifnf, tM tliwttiie patty 
liemg m possession and receipt tif tho 
rents, and betiiB tliereb} ae ised, K* w ns 
oeeiiokd, wtm libeit) loamciid Dok 
son V I^adbedta 2'WI 

A legal bar to Iks nti icily pie nde tl S s > 
Gtneinl demiiirci, wlitte the plaintifi in 
not entitled to idief Corforafton of 
Catlitk e Jiihon 276 

Plea to iblll, ns I (Sited upon the mai 
11 ige of feinali plamttfl, allrgiitg lae la, 
tequmiig a supplemental bill, Tiz a set-* 
I'r me lit 

Oljeetnn of foim, ibt pirn not con- 
iliidi igeitbci in bai 0 ibateintut, noi 
St iimg lilt iietissan paitus 
Iliu ., 11(11 to imeiid ^ti 'ni, 
ih I \ ,Mthhli , 4 J( 
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Sti tc III 1 MI \ r, 21 4 xcjf»f, 

pouc\ 01 IN Slower 


hte \l lEv, 1 

POWER 


Powers must bt vxprtssed, not iBiplti!d[| 
an 1 ill tonsil 11 d stnetiv 

rboiigli di tl 1 ts in execution atr in 
1 nil < nsi s, supplie d III t{|iiitj, the vrant of 
(xt (Ilium t snuni be supplied 1|4 

S itUiiunt olpusond state open a »p« 
t o d III tl) lagp upon trust, to pay to toch 
pdsoi , ki a the ^kUi^stMiiian ' 
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(tmslrinlim upon tli(,wlioK, tint it 
uasU'Optutt, uiiUss i ^tllls^<(mu( m 
'll!utffilit shuutil til ixiiiiUit \ l>u(ii 
Mill t^irtloti iiiukii] 1 .\ > 

hto tj iKl 

» Oi'itiiK Uoii Ik (Ml (11 ptojKiti ukI ]i»M 1 
Hitlilkli > Ifrutiol ail 

4 Il*(|Uisiot illmoiitv, Mufk, kr iiul 'I 

k < tll( I [K 1 sou tl (still, to lilt S If US( (t 

\ tin t 1 iloi s mti toi 111 til Ik it lui 
1 till, till, itl il>s il It (Itposil, (In 11 ^ 
4^ i UK, Mnil lUt Ik itij; 1 t ji 11 i \ i 

• o II iikI iitti 1 li,|i (ti i ( I t (■( 11 till I 
ti il '•]Ki lit(), lilt) 501.)/ Ill I I I ^ t I 
K I i|i|ioiiiiiiicut li> Kill, Il (Kliiill (t 
l[l 1 lIlIH t to i II into till IlsIUi , 
tVilll II l 1 (I S)! lilt 

Vu 1 I 1 1II UK lull K ill I liiuil 
t 1 P IK 11 lit (llspllsltiou Jit (idl t]\ Ui it- 
tifi lb 

5 I'oKii of i]i]t iiiitraint not i\(tu^i‘il bv 

III t il Kotili, m I Kill, '• ill mt piisoti- 
‘ il istiti,” ki 111(1 “ ill uiv I state 
“ mil inltitsl Uiiuiii” %U)adUif \ 
ft sltoit , lb 

C f Hi 1 1 nt pov (1 to (It pirn, ainuuiitiiK; to 
piiipci li, uotKithst «mlkii)>; i^luuit tUou ot 
K'Uit sboliU) k Icit uuilispusiS ot tioiu 
the Uiiii 1 tiiuiti 4 I 

7 l*OMn «l appotntuient not cxriuUd by 
apptnntiiig an e\et utor 4s i 

H Distiiirtiun, though slight, (staWi»h(d 
ktKcin gills lui liK, and mikhnuJy, 
vith power of liisposiuon The ktti i 
\ists tlKpuipiitv without ippuutUui III, 
tlieloiiud K quit IS ippoiiiluunt ui 
9 Power my k tuiiiudb) will, appl>- 
nig to the subjcit, wiLbout an rspiiss 
liUrenM toilnpoKti 'i*J 

10 I^as«, uMilti a poKti k » pit sou Imiiig 
only u pH til III u (si til It not lunKnui 
able to till puuei, t uol giod at liu | 

llliwlllllb {KISUIS 1 IlllUIn llll k ist, 

hivi It 1 IK till inliitiiiii , \utli iIiHi- 
tints I I liov tint mil i( i II I s, 

hi U n ll l StlU p IS IS SO 

% , » 

kA A £S11\ , 

\ri{ V( j i( I 

J *j,lii rftiitof i\iti,i\(ipt m pi mill „ 
Kknnaiii toa"a»t i tivUiattbi 
ill I mi 11 

Plamtitl ptiniiUid I > 'illiih w tin i 
rcjiUoiis, piling till (osts Kitliiml pi 

pidiii iloifd V . 1 / 1 / Sj 

^ Whm ainuidmint isapiiiitul, it so 
oonsiikinbli as toilLtni. lln m ‘id, u 
ntu t k taktn oil the bli, md i ueK ii* 
eord substitnlid S(i 

liill (lisinissiil bv OIK CO plamtifi ns fo hini- 
sil^ Kith cost J Kitliout till eon lent of 
^ theotlict f^i^diik/j( dak lo7 

A, \Y^essi»*’S^uial 111 till t iu I, n eva- 

Jliun^ hiSoi e’ th*' M Hsti i upon ditii u nt 

iftliprogattmes, by ader Oi imioaij > 

Idams dSd 


5 Dislinitinn k tK< eii motion and pi lilion, 
as ippiieil to I III ty Hilo eliu i dtciees ud 
01 lit IS Tls 

fi Moiitt not paid ouf of Comt on mo 

tiiii >0-* 

7 No ildition to, 01 tdli 1 iliou ma diiite, 

III iiiolKin ot pt iitiuii I'y 

8 I \ i 11 11 (lutiUcluol (odiUM 111 id- 
i 1^1 i 0111 ki I pui^ luoiii I in his li mils 
Kitli mt iiioiinliii„ liii 11 gal iiiteirst, and 

t II11 null lie 1 H ihi ri tru^r^^ 

Dill ( llitiiluigaeiMkiflUftilliioa oftu-’ 
tnistii )/ p<) CiM oaall BliiaeM nfeili* 

I 1 hi him, w hdo m hk h tnda t ami 
‘ tlitii (he MjiaH&ir 4i9> xn sni h oompnta 
“ iirtii diakiSi k«lf'>ywriy riists** 

1 he tlfht diftotjoii is to eh4i ge 

eompoutKl IRMiesi, and the decree, 
thoujjh pcfh ijjw gmcip fdthei than umimI, 
wtis liCM Uutkr thi ciuumd meoM, thi 
tMtntot having kept thi wlioU piowrty 
ill liN bands, proJuHx cxceutid m n 
Kimpulintioo (f mini St upon cjih le- 
, ulpl from the d'ly X K IS ucehtid tlu. 

baluuteui tcieipt, with tin interest so 
edcuHti’d, and pniinifH, hungstiuik 
at the end of tht half m si , md ih if bu- 
laiue, so coiiipr si d of pi^iiuipat and inU- 

II St, hi tug ( 11 111 d ioi IId is m lU (ii lu 
the aei ouut piwhicuig luti 11 si — Vtinink 
td on rthi aruip Haphnti\ Jirjc/tm -tOf 

9 rill only ansKii to tht iiiolion. to dismiss 
fill Wiiiil 111 pi os( nitiiin, IS, the nsual 
und* itikiiig to ‘pud the cause 

k spicittl giiiurid, niuitlie the £tib|ir^ 
of a s]ii Cl »1 apphe it iim //1 ^ A i — 4a» 
to \t 1 IK, alttr j ptrin pi >11 umli rtuking 
to go to Uul, a spill d ipplieatioii iii 
iissiit 116 

11 Mill 111 , to wipiiisa depo itions upon 

guiiiiullissolijei lions, ami not oulj ilur 
] iiliht itioii, kitevtu nltii I hi eiiiK had 
kiniilliil on, and linek out, letUssd 
ll/uf lr<h I IMn 5U 

12 V il lilt, i ikiii/« I lonfe i«, m the dr» 
ihiiiij eouih , iltn ippi ii iiut, not 
dll till sttliile > Oio II i 2 elu be 
I tpi (hid, as nil othii lUeiei, (idly 
iliiiiil> bi (hill <1 iiview, 01 a bUl 10 
s I It 1 ide 1(11 li md not i oUati 1 ally by 

I (ii^iii il suit, si-eking a deCiceiuuOlK 
I 11 Kith 11 

Sub a bill tluarfoic, dihmisaed niitU 

lois Iknie 5 kl 

i > It IS not lie (1 ss II i that thi dTidasit ^ ait 
01 1(1 tint stmiool the auhpifina upon 
m iu|uiigi( III ill, on till attoniey t(l law 
sh ill III „ K d11111, should vtatO a pm* 
nous (|ii he itioii to till attoi aejr, ajmC 
fttsa) y> aei ejU aoivtee Fiiiyeh V M»$ 

/ ^ S 91 

AiJC At/uiCMiM, 21 IiriWCIJlON 
Mouiiacl, h Rreiiitsi# Be-, 
IlE^BlNe, 1 IfEVllOR, X 

PFUliEll 

Ate PlEADlM», I 
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PRIXCIPAL AM) AGFA 1 

1 AfCOnnt •i;;;ainst i tonluU ntj >1 apuit, in 
pOHStBSion ol tsUtts *ii)rc lAO, Miiliml 
gninc; nnv acnittiit to hn piwiuju’, i» i 
{l]rii;in htlatil, <ui<l in inqum inio tiu 

ciicuinstumv fa U ib miUt 

dirt (lion, iiid in wliitii li 11< k in 
jntt-rtbt Jtiiilij Oimund s Hi i/mi 
, ton 

bound 10 irrounl ptiiodit lUt , 
though w>t eallf d on > ^ 

0. A vala»blop)oturedt.p(isiit>(l In m t\i 
e«1j»r IvHh 4 in pH-tuu , and 

eUimod to b« reUinod by iwm '*•> i''u- 

cbMed tew pwee t iisuo dut't unl, 

to aacertgin whotht&i* tbe^^ na a sale, oi 
the poueiifikm was and trustee 

for sale { who tbereffiiie eouW not pur. 
chase without full oomMOilication. 

An objection, that the transaetion not 
being in the usual oonrae of adnuiuslm. 
Ung asHets could notppoteair a pun ba¬ 
ser from the eseentor, wasiherefwe pot 
deteiluinal. hotiihsr v Im-d Jjiwtm 

95 

i 4 Contracts by a bioker binding wa both 
f particB ^ 4r3 

See 5for*CE, 1 


ab not creating a tiuM, a dimuirei mbs 

allowed '’Jiiovnt v fiaim 

V 

iTBrirAsi: 

Lfici (if I d (‘^)0 It in M lull (, 14 1111 n(<iictu 
vdidnj In nldp, ni dcUliiiInt iht l U< o* 
int list no) IS iittnibi and M|)iio]iru 
ti'ii, li itidtiiiii;, tin ink .11 to til pii). 
(ipii / 

I IkkI >r(, upon ii iiui stun nt in slJ <k 
liv tilt midii, till tilk 11(1 lt< iii^ H di, 
and till itiidoi tiitnint iKtio, I i,' ii 
tiniiiiij, ii <4 in“iki, till i<h ml {( In i 
iisi, as tin, |( s In 4 tall, is tin n i di i , 
Jio/jiils \. „Mustif ltd 

Ste BisiniPi, 11 Moni vt»i, 1 
Notice, 2 Piladim#, ‘2 

PORCH VSEK 

< 

Are AontEMENT 

11 

Q • 

' iiUALinCATlON 

Ate WiEl, 4 


PRINCIPAL AND SITRBTY 

ITndcTtakmg for the debt of aiiothet wiiUio 
^ the atatutu ui frauds 151 

PRINTER 

iSre LuifACv, 2. 

pRorcBr 

Set Deso, 2 

PROMISE, {I'oluntaj i /) 

iSceCoNSIDLOAtlOV, 2 

PREROCtYIUE copy 
A ba Litebahy Proper i 
PRESUMPTION 
See Evidem-f, U 
PRIZE, . 

* Court of Eqiiiti upon a bill 
of^rs oi tin armv wid thf iiant-Indi i 
behalf 01 tbcniVhca and 
fr(C. for an areounl of piiTie- 
btjroral tht dnepiojioi- 
Air a distnbuUon ascrmjin^ to 
giant and usapt, coiy.uler. 
Mgjfhe d^endants as irustet s 

ajrtin the construction ol tin graid> 


R 

REAL ESTA TE 
See Ts I \i e 
RErruER 

Receive r upon motion t gainst the legal e^ate 
uikUi u (omc} 111 ( 1 , up! I a siioiigwii!- 
jiiiKin of dm (d cfjntKt<.nu, iiisiug iiimn 
U) aiisati liasili/ lOS 

Sec r tj n t OR, I 
Ttfr LXSMTN VTiO^ 

A(( l\iDr\cr, 10 12 ly vciicc, 4 

HLC.lsnn, 

1 Tiiusld ot a‘'li* in a ship to another 
put (vMui, 1 nd, bj not | km tiling tbc 
iiitlors< limit upon tin eiiidu’iu siitlui 
till tinu pi(SI Iilx il bj till iigittn RCtB 
altii flu uinal of tlic ship SJieUlt 
J,f(hnu)i *< Sj 

a 1 raiisti i of a sbip, md to all intuufs 4 
pm post s, if ibt ugistiy atta are not cot 
pilld anil, and uu tditl in eijmtyi 
upon a dektUve coiiyiianie a# 

As to tht lase oi fiWtid, yueire SS/ ' 

RRGRAi;i^.a^ 

See llLEOAb^ONTRAOr, 1- 



T\BLE or CONTEim 


ut 


IlEHEARiyCi 

i Pttifioii of idmmf;, after **0 »pp< «I 
Imuii Oil imIN, ilisiiamU Eas* I) ha 
i nmltnf)if v lioMtip * tJI 

J App< tl <1 un thi lolU isaichfiiin^ l2> 
^ Ntu oil ail appt il lioiii tin 

lolU,'litinK in tr n li(aiin^ Jf?u/ 
tnu\t)i \ Ha}rep Dti 

Rli,L.\ I ION 

iSf< FiVitotvcc, 8 

lirAIMXDnil \ND REVERSION 

OciAi .iftti iiniitiitjonaiin stntt settlement, 
111 (l( I luh ot suili isluc, then to Ut< dt- 
Msor's 111 ft hLii iltiw aiimititiun ot 
(lu itviisioii, not a coiitiii^nt icm.uii> 
(III to the hill il the 1i K ot failatt of 
usm, <is ipuie.h\Bei O’Aet/f v 

413 

REMAINDERMAN AND TENANT FOR 
LIFE. 

See Ct>PV«oi.», 5, 6/7 

REMEDIAL STATUTE 

* . 

See 8i ATUTB, 2 

REMOTE UMITAFION 
See PbwpBi vlTV 
RENEWAL 

Sije Lessor and Lessee, I, 2 TRtbT, i 

REPUGNANCE 

Su I, -i 
REPl r \ 110\. 

Sie Lt ii)X.\CE, i I 
, RFSinUI' 

'filer Exj-cii i oh, 1 

WAI\OR 

I^fpontlu niinngt'V ultmih plaintifl, rtei- 
vot alone Mill not do*M>]uri the intiii ts 
oi thud pel Mins, vu trustees md tin 
Msue, must be In ought toiveutd, making 
a sappkmi ntal hill tieee ns it) 
lima motion to sta\ au lUieliinont for 
Uant ot unsuer, was it fiistd, in ing luadt 
VitU enimnt of tlw hiHband ni the feci 
of hts iOienanl, to pirmit (in uit to be 
renvt d and tieosn ttte.d l*v the Uustees in 
Vot 1 f 


his naitit fin* the benefit of the faradir 
J^litrriJetiur s JiJxilnh 16I 

RFAOt AI ION 

Set WiLi, 7 1(1 

'RING 

AV L\ IDENfCE, 7 to 

s 

SEPARATE CE1SDIT0R8. 

See BAKKuvsf. 

SEMATli maintenance* 

• 

SeehKit^ N and Feme, 7. 
SEPARATE PROPER'rV. 

See DAiioit and FemB|S. 

* SET-OFF. 

Set-off, where a medMor had bon owed 
fwim the dchtoi undci au evpiesS pret- 
n»i>e to pay Trnht t ^Okep DW 

See BADfERitYr, S 
SIMP 

1 Lae n of the master of a ship, by biBti drawn 
and pay menu mide, tor nedt^sary rd* 
pins abroad in iht ploseeUtloft of the 
MHigt, though no mstiununt ot hypo- 
thLe.iti(ni miisny \ C/mstte S94 

3 J or re pans of ashipintbis fioiintry, the 
ouiKrsare peroon dlv h ible, and the ship 
eHiiiiot bt plc(lge,d witboat ii uptii^eon- 

tiaet 

1 Bj thi u\il Uwthine* IS also ihen tintm 
the liip, tolloain^ luT into till hands Of 
pill I h ise rein ihlti i euit counti les, Im* dl& 
kienlpiiiods ipp 

4 Po« lilt tlie inastci to he potheoate the 

r II „ei IS wi II as tiu ship, lot a i eason- 
able piirpo-f, only foi the benefit ot the 
ship ind t iigo t6 

3 Distmctnm ot the 1 tw of England m}td« 
rini>: 111 ' \piess by otlu eution tor repaits 
of I shipm Enfhind (has not takuptaoii 
as to txpai I s ibt o id and h c Utnd^ Jereetip 
and GwetMsey, ate toiiign eoanttiLti lof 
this, pm post eb 

6 ’I lit 111 i4ttr mas hiee a lien (f* repairs, 
bci ibroid) without an instnuntmt oS 
by pothe.faiiou agiiiosl a thlid pdllsoa 600 

/ 5 fsRiri 
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bl\ CLERK. 

The Sue ( leiks foin)u]> the onlj ittornits 
ui (he 4 ourt 

L<>t lUishmcuL oi the hi) Cluk^ under 
tlieiu. IU7 

Sl'LCIi-lC I'EUrORMANCF 

Set VURFrMOTT 
bOLIClIOR 

J A pftrtj channitij hi& solicitor, the tot 
wtioitw has a lien ioi Uis e ists upou 
papeia in hm bands, hut einnct Mini 
^lae stop the pruficssot the ciiiai uU fic 
is paid •f'UentneefAef v ,MiUuth Ihl 

3 Part} mat disehaige bis aohutul, seho 
has a iktiioi hisrosta upon papcri in hts 
}K>8Bi ssK II, bnt cajStiot. e ^iae nt by retaut* 
III,; them, present tJf^ptsigiesH ot the 
cause uutil he is paid^iWr< v DiiyreU 

m 

&%Aijorney BAMKRtrt>r, 1 3 
bPEUlIC ClUIFELi , 

iSee ( HAT iTL 

«.! \Tl TE 

1 If the tnnctiiig pari »f a statute will htat 
unii (lie lutnpietitijii, the pitanihle 
sh dl nut er ntiiK it, il doubtful, the pi i • 
amuh may bi applied to tlirusv light upon 
11 pj 

JS lAbciwI coiibliuctiun of a remedial ste 

tute 


‘^UPPLEMEM 

See Revivor, I 

SUKIf INDbR, isupph/ of) 

\ 

See Hot D, I 
SUR^ IVORSHIP 
eSft Vrsi two, 1, 5 

T 


'1 \C|K1KG 

Mortgagee not pin ml t( d to lua, ii igniist 
lets in binknput, v in(i1„ige 
subst<[ii(il to an It ot biiikiiplis, 
though Mitboutnoti i, unil (iiesious t, 
the eummissioti, md tho igh lit h id the 
iegalestate Lj path Haku 

‘ lAWTlON 

See Bakkri i j , G 
TRN-iXT 

Ste CopShoii) Lessor and LBssfb 
Notice, 2 

IFNANT FOR 11FP AND REMkIN. 
DERMAN 

Set ( OPS Hot D, 4, b, 7 

Tf\lF 


ST^niFE OF IRkUDS 


Set A^FREESlE’^ r, 7 10 12 Lveur 


See ACRELMEVr, IR, 10 PRTNtir\l 
and SiRETY, 1 

a 

SIEWARD 

See Principat and \.ge\i, 1,2 

«• 

STOCK 

Crdci foi a transfci of stiuk, within the etat 
Jtj Cro in e 00 is u|)Oii a ittiisd l)> a 
patt> appealing bj counsel, iml adinit- 
tiug that she b id diboht t«d an oi dei to 
tlTUtstei Alder v* Auidti 123 

AoRPEMLST, 2 Bt'JKStOCK 


Tiriir 

Dctiee imdei the statute o7 Ifin VIIT foi 
pisiucnt ut titlus in I omhn, as tu 
will huusis eieettd b} tin htuit^Jtidiu 
C ornpani , iipuii tin site (t old buiI(hnf!;R, 
SI d ottnjipd 1 > tlidii nl the 

po Old, upon tin I diu to he rf’^^withouf 
in I sui no sp< (iht uiston^i\ pasinent 
in hvuof titius IhIiic allied AiUto~ 
bus 1 Lu'it Jniba (JmiUn .y D 

Indebitatus assumpstt lu s loi tolls 279 


STOl K-JOBBiNG* 
See Co’' siHcpA t ION- ■< 
SEBSinun6N. 

Stec Win, 3 


TOMB hiONE 

% 

Set Lvihfncp, 7 16 
TR VDl nON 
Siehsxxstinhc^ 16 


1 
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TRESB VaS 
See Fk\dp, V 


trust 

i A rene^t able Ic “ mct»»iastent with j 
i.OMiiant CO let iiul t» tht Iks( 

■uNjintiigt, with n icj tiitc to the •>uh|< c i, 
a liust toi iitduoia 
Distinction an to i ehuitj cstiti lit 
Bjioii I loop; It iM. At kinm s l/tiul 
~iiik “iir 

e Iiusfti!. foi silo piuchastd thrtiuKli i 
ttustu It m urulci .shIik, th m^h with 
iutlimd, icul l>v ciiliiu, an I lh» t^t, 
tiiiK i/uo/'Mnt hi in^ lilt lilts incapahlc ot 
disi lui>,iiip: iht tiustets 

lilt pmciiisi hit isii It with costs Stin- 
de> son \ U ulkt > 601 

•See Fhjkcij’m and Aoem,* j Re* 

CEltfK, 1 

U 

UNDUE INfLULNCE 

Ate AnoRNEv ami Ci If Nr ruvi^u,'! 
(aOARDlEN and WARP 

V 

\ A! UABLb CONSlDbUATlON 
AVo BANKRUPt> 11 PlEADI\C, 2 
\ENDOR AND TENDED 
Ato Purchase 
VESllNf. 

1 Bequest to the testatoi’s wife of 60 / i 
jiai foi htc, "and tht smu ol MHV to hi 
“ disposed of Hs she thinks pinpct, to ho 
" p td iftci her dc itli,” mi) a kiischol I 
house I iiiiuiturt foi liU, an disolulc 
tnIcKst ti\thc 300/ tiansimssihk ti the 
almmislri i , notaincu powei ot ap 

I iJiiitnient "'V'lN \ Oltvti 108 

hbtimUoii hetAV eu H ksto) RiMii it a 
futuie time, and a '*aeA {»iveo to he paid 
atafutnii linn, tlu litt i sisted, and 
piyinent onlj postponed, the tnnt bung 
• annexed not to th< kgitv, but to the 
piyincnt uvly 113 

3 Lstiti indctault of apppoilNient vested 

until inpointiueni 2lr6 

4 Ltgai I s to be paid out of money due o i 
mnugiaie, “ when reeoviitd” 

I he light to iiyti 1 1 st (at -* per cent the 
tnoitgage piodu iig‘i ) do snot depend 
upon till time when the raone^ is reco¬ 
vered* j,^09d^ Penotjrt 32o 


I Bcijne st ^o the childt ca of Jl who slu uld 
he hung al the i stUvOi’s d« ceisc, equal- 
Iv , with HIU WVOlS up 111 CIS! It death 
w it hout leaving issu it leas ing issue, ’ he 
issue to iiave the (aruit s sh ui 

1 lie smiivoiship euinot li ristiaiucd 
t >th( pinxi ot the U I dor’s diath , as 
upon th lonsti letioii rht elnise would 
hi II pii^uirit Shv q'old \ Him iro 
fi III nei d el lusi ot muiivoiship in a will 
lip in I tena iiy in comm in, rtfuml 
to tlu tesutor’s de ith 375 

S e Pfrpe I UITT, L WlIiXij 4fc 
\OL\JNr\RY PROAlISli. 
iS^CoirSJtl»BitATl0l>> t, 

^ vr 

V 

WARD 

See GuARDi^ljr 
, WIPE 

» Ste Baron and Teme 
4\1LL 

1 The woit! " rjuts" in a will I'estpoinod 
to mlicks ejisdem generis with those 
specified, though the consequence was a 
n sifluc undisposed of ftawttnga » j&t- 

lUHS^u 

i Requifittothe testator’s viif* of "200/ 
**/icT seal, hfing part of the monks I 
** now have m htnk security rntiroiv tocj 
"hii own UHt mil disposal ” togethci 
with all his housi hold tuiiiituie and cf 
kets, iiitucsts tor life being expressly 
given toollu i persons 
\n absoluti lutci i it to the wife in haiiL 
stock, suthoientto puiduct 200/ a year, 
not a mcie iinniut} till hei life ’‘Eaw^ 
hnoH V lb 

3 Will not coustiued bj leferenct to u 
sittlcmenl, the piosisions dificiiiig m 
sonu uspiut, though a substitution w i^ 
int nde I Muons Obtu 10$ 

st Distinctnii betwee i lepugnanfy and a 
quilituiitlm Muons O/ner tb, 

s ( oiistinelioii of a will, giving the real and 
KisoiulcHflUto the testatoi’s son, liis 
leii s, t \tcutoi s, Ike when he shall attain 
21,01 in 111 j hctoicsUiil ige with consent, 
in rabi ot his inuiiu„e muki that age, 
without cons* lit, the n d esUti to be con* 
vtved to hi u uul his hildren m stuctsi t* 
tiemrnt lemaimler to the daughteis, 
and a snhiepiint hmitatioii of the pe» 
sou il estati to tin diughteis in ease the 
son shuuld niAattiin 21, nr niariv before 
that ife wiUi\uistnt, that the son hav¬ 
ing /named under 21, with ut consent;, 
alt Oiling th it ege he i amc absolutely cit- 
titled to tlie ptisonal tfitaUi< idutfen s 
kakoj 125 



itAmM oa^^UTBUrrs. 




« 

©* Ciivnmstanecs df^arg ihtt wi|j may fie 
evirtfiuae as to tlw property, not as to the 
intentiem. ^ 174 

y. Two wiHs ovfRittidfy tlttplicafes, but one 
athoreti and caHoelied, a»d a oodiaiji witb- 
ontdnu. 

After tbrefe terdScts for flu* devisee, 
the U«’d ChKiicclIor'beiror safUfied with 
the result of the third ired, refitseii a 
(Vjurth. J*emhe>wi ‘itW 


wow 


^8. A Court of Kipiily has no jurisd'Uioii n> 
«}c<!ilsii'e, what is or is not a iiuoi’s la-t 

vjor 

aOUIftfa a bill by an f.Kr im- 

*8 U> do oil him 10 bring 
on ironi 

tmttMyi ted. 

Wt^sof* ah ihMe ifUsh a bill, 

«««. afl7 

Presumption thfit,}he eaR««|toi^ of ofie 
dwiUcatt* «t' » wW ibSf othtr, 
though boih aieio testator** pfisseV 
«(»», and the eaneelleii histruiHcnt had 
ho<*n altew d 


to. 


Ill the two/ bitter cases the presfunp- 
tioii weaker, dli) 

11. Ksidencc of mistake not admlssibk* to af- 
h“it the roiuti-uetion of a will r)7S 

12 A ilevise lifiling, tlie effeet of a paramount 
tide estab> hed im to other prenus(.B, 
flpiiist the fess inlenfioii, that they 
shi'uld go tog'J t * A'cMt/w^ V JiOtd 
tSoinengUc * 486 

Id. EPettt of a direction for an inventory, kc. 
restisiining a bei|uest of funntnie, fcce. 
to un iiiteifst torlili Houtitei) \ Lord 
HmemUi’. 489 

Are Asssts. Tsa-hok ('tirTii rons, !, 
E'. iDcwcE, IG, hsuE I’owia, p 
\ rsr t,. ' 

WITNESS 

iSlje r.viT Priuirv. f, PrAC- 

rtCE, A 


sit i»l’ V'DI.Uhll. Ml* 










